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l. INTRODUCTION

Mr. Chairman and Members of the Committee thank you for requesting that Business
Travel Coalition (BTC) appear before you today to represent the interests of the
managed-travel community and consumers on the subject of a potential American-US
Airways merger. The consequences of airline mergers for the national economy and
consumers must be carefully and deliberately examined. BTC applauds this
Committee for taking this early and important oversight step. The American Antitrust
Institute (AAI) and BTC jointly produced a White Paper on this potential merger and it
is appended to this statement.

From a consumer standpoint D individual traveler or corporate travel department -
there are few benefits to offset the negative impacts of this proposed merger that
include reduced competition, higher fares and fees and diminished service to small
and mid-size communities. To be clear, there is benefit in a financially viable air
transportation system. However, previous mergers have already enabled seat capacity
cuts, higher fares and billions of dollars in fees for ancillary services resulting in a
financially strengthening industry. As such, consumer harms from this merger are
exacerbated, as there are no substantial countervailing consumer benefits.

Il. BACKGROUND

A. The Right Regulatory Review Construct

Industry observers who suggest a smooth ride through regulatory airspace point to
previous mega merger approvals, relatively few overlapping routes and the need for
these firms to be able to compete more effectively against giants Delta Air Lines and
United Continental. However, Alison Smith, an antitrust lawyer at McDermott Will &
Emery LLP in Houston, and a previous official in the Department of JusticeOs (DOJ)
antitrust division, stated it well when on February 10, 2013 The Wall Street Journal
paraphrased her analysis: OThe key question is whether regulators believe the airline
industry already is sufficiently concentrated.®

Indeed, Congress must insist that the U.S. Department of Transportation (DOT) and
DOJ not merely focus on the proposed merger as a standalone transaction with its
associated route overlaps. Rather, the analysis should include implications for the
competitive structure of the industry, i.e. the future of airline competition, airfare
transparency, comparison-shopping, personal data privacy and consumer protections.

B. Horizontal Airline Competitors Colluding On Business Rules

Importantly, Congress needs to call on DOJ to examine the anti-competitive and anti-
consumer direction increasingly powerful mega airlines and antitrust-immunized global
alliances seek to take the industry in with respect to collusion on business rules. The
International Air Transport Association (IATA) - the trade association for 240 airlines
across the globe B has developed and is moving into a testing phase for a new
worldwide business model designed (in its own words) to substantially eliminate price
competition by reducing airfare and ancillary fee transparency and comparison



shopping for consumers and corporate travel departments. This testimony will
endeavor to illuminate the important nexus between the proposed merger and the
implementation of IATAOs secalled New Distribution Capability (NDC).

C. No Failing Firms Here

Airline mergers are generally reviewed by the DOJ and DOT. The DOJ has authority to
block a merger even if it is approved by the DOT. The Ofailing firmO defense under the
Department of Justice/Federal Trade Commission (FTC) HORIZONTAL MERGER
GUIDELINES (GUIDELINES) provides a safe harbor if O...a merger [is] not likely to
enhance market power if imminent failure...of one of the merging firms would cause
the assets of that firm to exit the relevant market.3 OlmminentO failure of a firm under
the GUIDELINES is defined by specific criteria, including: the inability of a failing firm
to meet its financial obligations in the near future or to reorganize successfully in
Chapter 11, and a demonstration of good-faith efforts to garner offers that would keep
the firmOs assets in the market.

Based on the GUIDELINESO criteria, it is clear that the failure of American is not
imminent, even though American is in bankruptcy.® Indeed, there are few examples of
major U.S. airlines not emerging successfully from bankruptcy. For example, Trans
World Airlines declared bankruptcy on three separate occasions over almost a
decade.® The carrierOs final bankruptcy filing in 2001 ended in a merger with American.
Similarly, the bankruptcy of America West resulted in a merger with US Airways in
2005, a deal that went unchallenged by the DOJ.’

lll. THE PROMISE OF INCREASED EFFICIENCIES

A. Merger -Related Cost Savings Are Controversial

Claimed efficiencies from airline mergers can be a powerful defense for an otherwise

anticompetitive merger. After a six-month investigation into the Delta-Northwest

transaction, for example, the DOJ concluded that the merger Ois likely to produce
substantial and credible efficiencies that will benefit U.S. consumers and is not likely to

substantially lessen competition.® The agency counted as efficiencies those relating to

cost savings in airport operations, information technology, supply chain economics,

fleet optimization and service improvements related to combining complementary

networks.

Merger-related cost savings are a controversial subject. The economic literature has
hosted an ongoing debate over issues relating to the tension between network size
versus economies of scale and density, and efficiencies versus market power effects.
This includes empirical economic work showing that efficiencies dwindle as networks
increase in size and the effects of increased OhubbingO on congestion and costs
materialize.® As mergers become larger, the bar is raised on carriers to demonstrate to
the DOJ that claimed efficiencies are substantial enough to overcome correspondingly
large anticompetitive effects.™®



An increasingly important factor in the efficiencies debate is post-merger integration. It
is now clear that integration of major airlines presents significant hurdles. Protracted
and unwieldy system integration scenarios can impose costs on the merged company
that are passed on to customers in the form of inconvenience, flight delays, and even
litigation involving contested issues. For example, US Airways-America West, Delta-
Northwest, and United-Continental all experienced systems integration problems,*
ranging from integrating computer systems, combining frequent flier programs and
meshing work forces to problems with cockpit standardization.

Based on accumulating evidence that post-merger integration problems are significant,
there is a case to be made that future airline mergers could follow suit. Moreover, the
costs associated with integration are probably underestimated when the merger is
proposed and can skew an analysis of efficiencies benefits. One way to correct for this
is for antitrust enforcers to discount the magnitude of claimed efficiencies at the time of
merger review. This is an especially important consideration in light of the
GUIDELINES inherent balancing of anticompetitive effects against claimed efficiencies.

B. Need To Forensically Analyze Past Merger Projections, Promises and
Outcomes

Advocates of airline mergers will undoubtedly cite recent improved financial
performance as evidence that mergers have proved up the cost savings. Before such
claims are accepted, however, it is important to note that high profits may indicate any
number of developments. One is that carriers have in fact realized claimed efficiencies.
Alternatively, higher profits may be the result of higher fares achieved through the
exercise of market power, or the express or tacit agreement among competitors to
withhold ancillary fee information from consumers necessary for efficient comparison
shopping and purchasing of the complete air travel product.

A thorough post-mortem analysis of airline efficiencies that disaggregates these, and
other potential merger-related reasons for higher post-merger profits, is badly needed.
Such a forensic analysis of projections, promises and outcomes would also account
for how successive airline mergers increase the probability that the merged carrier can
externalize integration problems to captive customers without facing the threat of lost
market share from defections to a dwindling number of rivals.*?

IV. WHAT MERGERS ARE UNLIKELY TO RAISE ANTITRUST ENFORCEMENT
OBSTACLES?

A. Analyses Often Too Simplified

One of the few examples of a merger that failed to obtain antitrust clearance is United-
US Airways (2000-2001). In that case, the DOJOs major concerns centered on loss of
choice, potentially higher fares, and lower quality of service. The merger would have
yielded a monopoly or duopoly on nonstop service on over 30 routes and Osolidi[ied]
controlO by the merging airlines over major connectig hubs for east coast traffic.™* The
DOJ rejected a proposed remedy by the parties, including a divesture of assets at
Washington D.C. Reagan National airport and a promise by American to fly five of the
routes that would be adversely affected by the merger.



With few challenged airline mergers to evaluate, industry analysts and observers often
opine on the legality of airline mergers based on fact patterns across mergers that
antitrust enforcers did not attempt to block. For example, both Delta-Northwest and
United-Continental involved multiple overlap routes, many of which involved 2-1 and 3-
2 routes. Yet in contrast to United-US Airways, both deals went through, raising the
guestion: How many overlap routes on which competition is substantially lessened
should be enough to raise antitrust enforcement eyebrows? Given the fact pattern
surrounding overlap routes in unchallenged mergers, one could deduce that the DOJ
will look past problematic overlap routes if there is a modicum of rivalry from LCCs and
legacies and the affected airports are not slot-constrained. As noted earlier, an
efficiencies defense also appears to carry significant weight.

B. Lessons From The Delta -Northwest A nd United -Continen tal Mergers

There are a limited number of economic studies of airline mergers that examine post-
merger price, output and quality measures to determine if mergers are largely pro-
competitive or anticompetitive. Increasingly, antitrust enforcement emphasizes the
value of direct evidence of anticompetitive effects b including natural experiments and
analysis of consummated mergers P in guiding future enforcement decision-making.**
Both tools attempt to make the most use of actual, relevant events in evaluating
prospective mergers, including evidence of adverse effects (e.g., post-merger price
increases) and entry and exit, particularly in markets similar to those affected by a
proposed transaction.

The proposed American-US Airways transaction presents a unique opportunity for the
DOJ to analyze evidence on previous airline mergers. Indeed, it would be poor
competition policy to undertake an antitrust analysis of the proposed merger without
evaluating the effects of prior airline mergers.

V. THE DIMINISHING INFLUENCE OF LOW COST CARRIERS

Low cost carriers (LCCs) cannot be relied upon to save the day for legacy mergers
that present sizable competitive issues. The dwindling stock of LCCs and their
exposure as potential takeover targets b particularly in light of the Southwest-AirTran
merger B makes them increasingly unreliable as a source of competitive discipline in
the industry. Pre- to post-merger fare increases on Delta-Northwest and United-
Continental routes highlight the challenges that smaller, lower-cost rivals face on hub-
to-hub routes dominated by legacy carriers. Increasingly concentrated hubs resulting
from previous legacy mergers raise further barriers to LCC entry that could potentially
discipline adverse effects.

VI. THE PROBLEM OF MONOPSONY POWER
Consolidation in the domestic industry has produced three large airline systems from

six airlines in four yearsO time (Delta, United Continental, and Southwst). The
proposed merger of American and US Airways would eliminate yet another airline to



produce four mega-carrier systems. Another merger of major carriers should begin to
raise questions, as described in the GUIDELINES, about the effect of the transaction
on the carriersO buying market power. The proposedAmerican-US Airways merger
raises two potential sources of concern.

One monopsony issue is that a merged American-US Airways, as the largest carrier in
the U.S., could wield significantly more buyer power than each carrier does
independently. As a result, the merger could b as the GUIDELINES describe b reduce
the number of Oattractive outlets for their [suppliers®] goods or service$ @irlines are
significant purchasers of goods and services from sellers in complementary markets.
These suppliers include: travel agencies, travel management companies, airports,
distribution systems, parts suppliers and caterers. Such suppliers are far less powerful
and dispersed relative to the airline buyers with which they do business. As a result,
they lack the bargaining power necessary to balance the buyer power potentially
exercised by the merged carrier. The merger could therefore result in suppliers being
squeezed by below-competitive prices paid for their goods and services.

A second source of concern surrounding monopsony power relates to the role
American and US Airways in global airline alliances. Because American and US
Airways are currently in different global alliances, and one carrier would switch alliance
membership, an important by-product of the merger would be a reconfiguration of the
international alliances landscape. Given AmericanOs protracted and controversial
efforts to obtain antitrust immunity for its participation in the oneworld alliance, it is
more probable that US Airways would defect from the Star alliance to join oneworld.

Global antitrust immunized airline alliances are already powerful buying groups that
exert market power over various suppliers. The merger of American and US Airways
(conformed within one alliance) could produce a larger oneworld alliance vis-" -vis a
more disparate set of suppliers. Similar to the argument regarding the merging carriers
themselves, the monopsony concern in the global alliance context arises because the
merged carrier could create a more powerful oneworld alliance group buyer. An
antitrust investigation into the proposed merger of American and US Airways should
frame the question of how the proposed merger could affect the incentive and ability of
the larger oneworld alliance to adversely affect prices paid to the various alliance
suppliers by driving them below competitive levels.

The likelihood of monopsony effects that might result from the proposed merger is
difficult to predict without information from the suppliers who themselves do business
with the airlines and with global airline alliances. Specifically, it will be important for the
DOJ to understand how suppliersO bargaining power could be affected by a combined
American-US Airways and a larger and potentially more powerful oneworld alliance.

VII. THE LACK OF ANCILLARY FEE INFORMATION EXACER BATED

Price transparency is vitally important for the competitive process to function
properly. ** However, the latest round of airline industry consolidation has been



accompanied by carriers aggressively unbundling their products (e.g., checked
baggage, advance boarding, preferred seating, etc.) and charging fees for services
previously included and paid for by consumers in the price of their tickets. While
unbundling is generally pro-competitive, it is unlikely to be beneficial without
transparency in prices that is typically intended to accompany it. Indeed, airlines have
been increasingly able b without competitive repercussions b to ignore the demand for
ancillary fee data even from their largest, most sophisticated customers.’ Moreover,
airlines have inadequately responded to the concerns of Congress and the DOT over
lack of transparency and purchasability of ancillary fees.*®

The obvious struggle within the domestic airline industry over unbundling and price
transparency is a conflict that presents an important OcrossoverQ issue between
consumer protection and antitrust. For example, in eschewing true price transparency,
airlines increasingly mask the all-in price of air travel, with two major adverse effects.
First, lack of price transparency prevents consumers from efficient comparison-
shopping of air travel offerings across multiple airlines B a hallmark of U.S. airline
industry deregulation. A second consequence of the deterioration in price disclosure is
that ancillary fees go largely undisciplined by market forces. Likewise, base fares are
today not exposed to the full discipline of the marketplace and represent unreliable
comparative benchmarks for consumers and regulators alike because some fares
contain specific services that others do not. Arguably, to the extent that airlines are in
a commodity business, it is to their advantage to attempt to differentiate themselves by
making meaningful price comparisons difficult.

The question for an antitrust investigation of a proposed merger of American and US
Airways is whether the combination could dampen the merged carriersO incentive to
disclose ancillary fee information to consumers. If so, such an adverse outcome could
represent a cognizable adverse effect of the merger. Arguably, as airlines have grown
larger and more powerful relative to consumers through consolidation, carriers have
increasingly been able to refuse to provide consumers with so-called ancillary services
and associated fees information. This supports the notion that rivalry creates
incentives for sellers to fully inform consumers about the pricing, quality and
availability of their products. A loss of competition through merger therefore diminishes
those incentives, particularly in cases such as American-US Airways where the
combination results in extremely high levels of concentration.

It will be important for the DOJ to determine if and how a merger of American and US
Airways b a transaction that would create the largest airline in the U.S. b could alter
the ability and incentive for the merged carrier to disclose ancillary fee information
differently than before the merger. The mechanism for this may be that with fewer
players in the market, the need for sellers to reach agreement on matters such as how
to deal with baggage fees is minimized because it can be handled by the airlines
Otacitly.O Curbing or preventing such behavior is one of the major purposes of the
antitrust laws, particularly merger control.



VIIl. COORDINATED EFFECTS A BIG PROBLEM

When there were eight network carriers, regulatory focus on route overlap and
reduced competition in individual markets made sense. However, when the number of
network competitors is cut in half, and headed for three, explicit or tacit agreements on
market actions such as across-the-board fare or ancillary fee increases are made
infinitely more achievable and take on far more importance than route overlaps.
Furthermore, four network competitors since 2008, when radical industry consolidation
began, have been able to dismiss in lockstep their best corporate customersO demands
for ancillary fee information, e.g., for checked bags. This is a clear sign that the market
for commercial air transportation services is failing, and given this circumstance, how
could prudent public policy suggest further consolidation of this industry?

This concern about competitor agreements is called Ocoordinated effectsO in the U.S.
and Ocollective dominanceO in the EU and has been at the core of U.S. merger policy
for some time. In 1986, for example, Judge Richard Posner wrote that the Oultimate
issue" in reviewing a merger under the antitrust laws is "whether the challenged
acquisition is likely to hurt consumers, as by making it easier for the firms in a market
to collude, expressly or tacitly, and thereby force price above or farther above the
competitive level.&’

IX. THE ANTI-CONSUMER ELEPHANT IN THE ROOM

A. IATAG NDC Is An Agreement Among Horizontal Airline Competitors That
Raises Significant Antitrust And Privacy Law Issues

Mega U.S. and international airlines and their antitrust-immunized global alliances
have used IATA as the vehicle to reach an agreement establishing a new industry-
wide business model for the pricing and selling of air transportation services. This new
model would apply to travel to and from, and within the United States, and in fact, air
transportation services across the globe.

This proposed new business model, agreed by IATA member airlines at a conference
held on October 19, 2012 as Resolution 787, would negatively and significantly impact
airline competition and would drive up airline prices for consumers.? It is designed to
terminate by agreement among airline competitors the current market-driven and
transparent model for the pricing and sale of tickets, where airfares are published and
publicly available for comparison-shopping and purchase by all consumers on a non-
discriminatory basis. The airlines themselves have confirmed publicly that the current
transparent airfare model has constrained their ability to raise airfares.

This new business model would also violate the privacy rights of consumers. Under
Resolution 787 the airlines have agreed among themselves that they have the right to
demand that extraordinarily intrusive personal data about specific consumers be
broadcast to all airlines that might offer service, even though consumers in most cases
enter into a contract of carriage with just one of those airlines. Resolution 787 on its
face (Section 3.1.1) explicitly says that before they quote prices for a consumer the



airlines have the right to demand from consumers personal information that Oincludes
but is not limited toO the customerOsiame, age, marital status, nationality, contact

details [including email address], frequent flyer numbers [on all carriers], prior

shopping, purchase and travel history, and whether the purpose of the customerOs trip
is business or leisure. Unless all NDC airlines were to adopt a common privacy policy,

which is exceedingly unlikely, then consumer information would be sent to airlines

prior to consumers having had the opportunity to review individual airlinesO privacy
policies.

B. The Details About NDC

Because the proponent airlines of NDC and IATA chose to incorporate this new
business model in an IATA Resolution as opposed to an IATA Recommended Practice,
under IATAOs governing rules, this new business model is an agreement that is binding
on all of the roughly 240 IATA-member airlines worldwide. As set forth in the preamble
of this Resolution, all IATA airlines that choose to distribute Oenhanced contentO (an
undefined term but overtly one that means when an Oancillary serviceO such as
checked luggage or pre-reserved seating is sold along with the base fare) across
Omultiple channelsO would be obliged to adhere to this new business modeand to do
so both with respect to sales made by intermediaries (that is, travel agencies) and
those made in their direct sales channels, such as via their websites.

For carriers adopting NDC for particular markets, airfares and schedules would no
longer be publicly filed and available on a non-discriminatory basis for any and all
consumers to anonymously comparison shop and then purchase through
intermediaries such as brick-and-mortar and online travel agencies, or via their
websites. Instead, NDC airlines would create OuniqueO offers each time a particular
consumer requested a fare for a specific route/date. The offers made by each airline
would be OcustomizedO based on personal details the airlines have agreed in
Resolution 787 they will have the right to demand from consumers before quoting any
prices.

The personal information about each specific traveler the airlines have agreed among
themselves that they will have the right to demand is quite detailed and intrusive, as
explained above. Many of these items of sensitive personal information can be used
very effectively to pinpoint, and extract higher prices from, those travelers who are
likely to be less price elastic - such as business travelers and travelers whose
shopping and travel history demonstrate they do not regard connecting services as
viable substitutes for non-stop services on particular routes or do not consider
alternate airports serving the same area as substitutes for one another.

Importantly, the airline industry, and IATA in particular, has decried publicly what it
describes as the OcommoditizationO of airline services caused by the lofare search
capabilities on-line and brick-and-mortar travel agencies have made available to
consumers, capabilities that only work because of the current system of publicly
available and transparent fares. And airlines have done so even as they
acknowledged at the same time the benefits for consumers of the current system of
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fare transparency. For example, in July 2012, Tony Tyler, the Director General of IATA,
just after the NDC project had been officially launched, stated as follows in an
interview with Flight Global:

OWeOve done a great job of improving efficiency and bringing down costs, but
weOve handed that benefit straight to our customes,O Tyler says. OAs soon as
someoneOs got a cost advantage, instead of charging the same price and
making a bit of profit, they use it to undercut their competitors and hand the
value straight to passengers or cargo shippers B and youOve got to ask why? |
think one of the reasons is that the way we sell our product forces us to
commoditize ourselves.B"

On other occasions as well, airlines have confirmed publicly that this fare transparency
and efficient comparison shopping have sharpened price competition among airlines
on competitive routes and have forced them to keep their prices low, lest they lose
sales to airlines offering more attractive published fares to consumers.

The current distribution system has indeed been responsible for an unprecedented
degree of comparison-shopping opportunities for air travelers, who can, with just a few
clicks of a mouse, learn in seconds the best priced options on any carrier for their
journey.

It might be proper for individual airlines, at least those not holding a dominant position,
to unilaterally adopt and pursue distribution business model changes that increased
consumer search costs and otherwise undermined the current fare transparency they
admit has been a source of significant competitive pricing pressure. However, BTC
firmly believes that horizontal competitors (and indeed nearly the entire airline
industry) banding together to jointly adopt such a new business model by express
agreement crosses the line. In short, BTC believes that NDC is an agreement among
competitors that has the purpose and will have the effect of stabilizing or raising prices
and thus violates U.S. antitrust laws.

BTC also submits that any ticket distribution system that, like NDC, requires
consumers to surrender the types of personally identifiable information spelled out at
Section 3.1.1 for the privilege of being quoted a price for travel between points A and
B is a flagrant violation of consumersO elementaryights to privacy.? The processing of
these personal details is not for a legitimate purpose but rather to allow airlines to
engage in acutely targeted price discrimination that extracts higher fares from those
judged to be less price-sensitive. Further, the data enumerated by the Resolution is
excessive in relation to the purpose of quoting airfares for consumers. Airlines, of
course, have been quoting prices to consumers for decades and have never before
demanded these intrusive details as a condition for being told what the costs of travel
would be. In addition, BTC strongly holds the view that none of a personOs age, marital
status, frequent flyer membership, nationality, shopping, travel and purchase history
and whether the purpose of a trip is business or leisure can be a proper basis for price
discrimination by an airline.
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For example, BTC is convinced that no reasonable person would suggest that it fair or
defensible to charge someone 40 years of age more, or less, than someone who is 50.
And BTC would strenuously object to any suggestion that those who are married can
be favored or penalized in terms of prices relative to those consumers who are not,
especially given that a large sector of the American public cannot legally get married.

IATA has stated publicly that testing and adoption of NDC will begin early this year.
Thus, NDC may pose an imminent threat of higher prices for consumers of air travel

as the competitive discipline that flows from the current regime of published, visible
and easily comparable air prices is supplanted with one based on the ultimate in fare
shrouding. Under NDC, consumers would be unable to conveniently and easily test
what the Omarket priceO for their trips should be as every fare would be OuniqueO to
particular travelers. And consumers could not be confident that they were being
guoted offers that were the best deal for them, or even a good one. And NDC will soon
violate consumersO rights to privacy on an unprecedented scale.

C. The Consumer Privacy, Pricing and Cost Impacts of NDC

If implemented, NDC would infringe upon consumersO dataprivacy rights and
expectations in unprecedented ways and to extreme levels. Using consumersO data to
price discriminate and structurally divide markets, joined up with the elimination of
publically available fares, rules, and schedules, would kill off market disciplining forces
and enable prices to rise throughout the entire aviation system. Adding insult to injury,
all manner of new costs will befall the travel distribution system including travel
agencies having to pay for access to airfare, ancillary fee and bundled content. These
costs would then be transferred onto the backs of consumers and corporate travel
departments in the form of higher transaction or service fees.

D. How IATA Tells The Story
IATAOs welbiled public relations machine is a clever operation; maybe too clever. This
is how the organization brought the NDC proposal to the marketplace.

IATA:

1. developed rationale and generated support among airline-members for NDC
as an IATA strategic priority and solution to a problem of commoditized pricing
that cannot easily be solved by individual airlines in a transparent and
competitive marketplace, but that can be remedied through agreement by a
group of horizontal competitors;

2. ensured that only airlines would participate in new business-model strategic
planning for close to a year before some, but not all, industry stakeholders were
convened in July 2012 in Geneva to be informed of the new OdirectionO the
worldOs airlines were headed in;

3. powered forward with worldOsnost influential airlines and alliances to ensure
momentum and initial success in the major global markets;

12



4. secured a Binding Resolution in October 2012 with 238 yeas and 2
abstentions;

5. labeled NDC as a technical standard when it is really a new industry-wide
business model,

6. advertised that personal information would be requested only on an opt-in
basis while being silent about non-consent resulting in significant negative
consequences for consumers;

7. described personalization and customization as the ultimate in transparency
when in fact the objective is price opacity;

8. declared that consumers are demanding personalization when in fact they
have been demanding that transparency and comparison shopping be restored,;
and

9. failed to mention massive new costs that will be ultimately transferred to
consumers.

E. The Nexus Between This Merger And ND C

Importantly, the proposed American/US Airways merger, if sanctioned by Washington,
would increase the chances of success of IATAOs new business model by ordes-of-
magnitude. Why? US Airways has been a long-time competitive outlier and maverick
in content distribution matters.

For example, in 2001 and 2002 when only airline-owned Orbitz had access to airlinesO
web fares, US Airways was the first to break ranks and offer them to travel agencies
and their corporate clients. Likewise, in 2006 when American Airlines took the industry
to the brink of airfare content collapse, US Airways was a significant early-mover
participant in full-content agreements averting a calamity for corporate travel programs
and individual consumers alike.

If American Airlines, a full supporter of NDC, were to swallow maverick US Airways,

then the chances that a competitively relevant competitor, in the worldOs most
important aviation market, would reject this over-the-top anti-competitive and anti-

consumer IATA initiative, would be dangerously diminished. This represents the Yber

manifestation of the coordinated-effects antitrust problem cited above, i.e. competitors

pursuing a market-structure change implicitly understand that they should cooperate,

including LCCs that would benefit from rising prices without directly participating.

X. THE REMEDIES
A. Block NDC

Given the obvious anti-competitive effects of NDC, and the unprecedented invasion of
privacy it would inflict on all consumers, upon receipt of IATAOs application for approval
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of Resolution 787, DOT should deny approval of it.

B. Investigate NDC

DOJ should serve IATA, and the airline members of IATA who have been
spearheading the NDC scheme with a civil investigative demand (CID) to discover
documentation and compel testimony regarding the purpose and objectives of NDC
and the process by which horizontal competitors reached a Binding Resolution on a
new industry-wide business model.

C. Increase Consumer Protections

In order to address price transparency problems resulting from an imbalance in market
power between airlines and consumers, and to address the complete absence of any
private right of action for consumers when airlines fail to make clear and timely
disclosure of the all-in price of travel, Congress might consider the efficacy of a
minimum set of national consumer protections, enforceable at the state level, to
protect consumers while avoiding burdening airlines with a patchwork of consumer
laws.

Xl. CONCLUSION

Whether it is fighting DOT rule makings or boldly proposing NDC, there is a full-
throated airline assault on price transparency. The past two mega-airline mergers
were justified on the pricing transparency and discipline provided by the online travel
agencies and other third party distributors. Now through NDC, airlines are jointly
seeking to kill off transparency and comparison-shopping b this at a time when they
are needed more than ever as we have gone since 2008 from 6 network carriers to 5,
then to 4 and now potentially to 3.

Congress needs to keep its guard up, and intervene as necessary, before consumers
are really harmed.

! The White Paper, which has been sent to the U.S. Department of Justice (DOJ), indicates that a
merger between Dand American could: substantially reduce competition on a number of routes, create
regional strongholds at key airports across the country, and starve smaller communities of important air
service. (August 2012), available http://www.businesstravelcoalition.com/press-room/2012/august-8---
aai--btc-white.htm|

% The Wall Street Journal - U.S. Likely to Clear Airline Deal (February 10, 2013) available
http://online.wsj.com/article/SB10001424127887323511804578296221685366486.html

® U.S. DEPARTMENT OF JUSTICE AND FEDERAL TRADE COMMISSION, HORIZONTAL MERGER
GUIDELINES (GUIDELINES), 11 (August 2010), available
http://www.justice.gov/atr/public/guidelines/hmg-2010.pdf

“1d.

® For sure, a combined American Airlines and US Airways would have a bigger competitive footprint to
compete with Delta and United Continental, but thatOs the logic that has brought us to four network
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carriers, and if you continue to extend the logic the U.S. would be down to two closed network-carrier
systems pretty soon, after one of these mammoth groupings acquires Alaska Airlines, JetBlue Airways
and Frontier Airlines. WhatOs more, US Airways and American Airlines are not failing firms. The former is
enjoying record profits while that latter is about to exit bankruptcy reorganization with billions of dollars
in cash, lower operating costs and new aircraft on order.

6 History of Airline Bankruptcies, FOXBUSINESS.COM, November 29, 2011,
http://www.foxbusiness.com/travel/2011/11/29/history-us-airline-bankruptcies/

" Keith L. Alexander, US Airways To Merge, Move Base To Arizona, WASHINGTONPOST.COM, May
20, 2005, http://www.washingtonpost.com/wp-dyn/content/article/2005/05/19/AR2005051901972.html

du.s. Department of Justice, Statement of the Department of Justice's Antitrust Division on its Decision
to Close its Investigation of the Merger of Delta Air Lines Inc. and Northwest Airlines Corporation,
October 29, 2008, available at http://www.justice.gov/atr/public/press_releases/2008/238849.htm.

° See, e.g., David Gillen, et al., Airlines Cost Structure and Policy Implications, 24 J. TRANSP. ECON.
AND POLOY 9 (1990); Michael Creel and Montserat FarellEconomies of Scale in the US Airline Industry
After Deregulation: a Fourier Series Approximation, 37 TRANSP. RES. PART E 321, 332 (2001); W. M.
Swan, Airline Route Developments: A Review of History, 8 J. AIR TRANSP. MGMT. 349 (2002). See
also Subal C. Kumbhakar, A Reexamination of Returns to Scale, Density and Technical Progress in U.S.
Airlines, 57 S. ECON. J. 428, 439 (1990) and Leonardo J. Basso and Sergio R. Jara-Diaz,

Distinguishing Multiproduct Economies of Scale from Economies of Density on a Fixed-Size Transport
Network, 6 NETWORK & SPATIAL ECON. 149 (2006). Regarding the balance of market power and
efficiencies effects, see e.g., E. Han Kim and Vijay Singal, Mergers and Market Power: Evidence from
the Airline Industry, 83 AM. ECON. REV. 549 (1993).

10 Perhaps the best example of the imperative for merging parties to show significant efficiencies in the
presence of high market concentration is Federal Trade Commission v. H.J. Heinz Co., 246 F.3d 708
(D.C. Cir. 2001).

1 see, e.g., Smisek Apologizes For United's Technological, Operational Missteps, THEBEAT.TRAVEL,
July 26, 2012, http://www.thebeat.travel/post/2012/07/26/Smisek-Apologizes-United-Missteps.aspx;
Massive Integration Issues Continue to Affect United, PREMEIRTRAVELSERVICES.COM, April 13,
2012, http://premieretravelservices.blogspot.com/2012/04/massive-integration-issues-continue-to.html;
Jim Glab, United: Systems integration still causing some delays, problems,
EXECUTIVETRAVELMAGAZINE.COM, April 27, 2012,
http://www.executivetravelmagazine.com/blogs/air-travel-news/2012/4/27/united-systems- integration-
still-causing-somedelays-problems; United exec: Airline halfway through integration with Continental,
BIZJOURNALS.COM, March 13, 2012, http://www.bizjournals.com/denver/news/2012/03/13/united-
exec-airline-halfway-through.html; United Airlines Faces Delays After Systems Merger: IT difficulties
cause kiosk malfunction, traveler setbacks, INVESTORPLACE.COM, March 5, 2012,
http://www.investorplace.com/2012/03/united-airlines-faces-delays- after-systems-merger/; Linda
Rosencrance, No Smooth Takeoff for US Airways IT Conversion: Integration of reservation systems with
America West blamed for delays, COMPUTERWORLD.COM, April 2, 2007,
http://www.computerworld.com/s/article/287874/No_Smooth_Takeoff for US_Airways_IT_Conversion;
and Jad Mouawad, Delta-Northwest MergerOs Long and Complex Path, NYTIMES.COM, May 18, 2011,
http://www.nytimes.com/2011/05/19/business/19air.html|?pagewanted=all.

12 1n 2008, when Congress held hearings about the then proposed Delta Air Lines B Northwest Airlines
merger, Doug Steenland, CEO of Northwest, and Richard Anderson CEO of Delta, made all manner of
projections and promises about how and when the merger would produce cost-reduction and revenue
synergies, new efficiencies, better customer service and innovations while not abandoning routes,
downsizing hub airports, withdrawing or degrading service to small and mid-size communities or
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gouging consumers in monopoly markets. Indeed, Steenland went so fare as to argue that it would be
virtually impossible to raise prices.

Bus. Department of Justice, Department of Justice and Several States Will Sue to Stop United Airlines
from Acquiring US Airways: Deal Would Result in Higher Air Fares for Businesses and Millions of
Consumers, July 27, 2001, http://www.justice.gov/opa/pr/2001/July/361at.htm.

Y GUIDELINES, supra note 7, at o11.
!* GUIDELINES, supra note 7, at o12.

'® We note that price transparency is also essential for antitrust enforcers to accurately evaluate the
competitive effects of mergers and conduct-based issues. This ranges from defining relevant markets to
determining a mergerOs effect on quality and choice.

7 U.S. DOT Needs To Evaluate Airline Industry Consolidation: Is Proposed US Airways B American
Airlines Merger Cause For Concern? BUSINESSTRAVELCOALITION.COM, April 22, 2012, available at
http://businesstravelcoalition.com/press-room/2012/april-22---us-dot-needs-to.html.

'8 The same is true for concerns over extended tarmac delays.

19 Hospital Corp. Of America v. FTC, 807 F.2d 1381, 1386 (7th Cir. 1986). See also FTC v. H.J. Heinz,
246 F.3d 708 (D.C. Cir. 2001)("Merger law 'rests upon the theory that, where rivals are few, firms will be
able to coordinate their behavior, either by overt collusion or implicit understanding, in order to restrict
output and achieve profits above a competitive level.") (quoting FTC v. PPG Indus., 798 F.2d 1500,
1503 (D.C. Cir. 1986.)

20 Binding Resolution 787 is appended to this testimony.

2 Flight Global-Tony Tyler, IATA available (Feb. 2013) available
http://www.flightglobal.com/interviews/tony-tyler/the-interview/

2 See supra note 20
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The Proposed Merger ofuS Airways and American Airlines:
The Rushto Closed Airline Systems

August 8, 2012
Diana L. Moss and Kevin Mitchéll

Executive Summary

Should US Airways make a bid for American Airlines, currently in bankruptcy
proceedngs, the deal could present a conundrum for antitrust authofitiesdransaction
would create the largest domestic airline, reducingthmber of legacynegacarriersto
threeb Delta Air Lines (Delta), United Continental andUS AirwaysAmericanAirlin es
(US AirwaysAmerican) This consolidation would occur against an industry backdrop
marked by a dwindling fringe of lowost carrier{LCCs) and growing questions as to
whetherlegay look-alike Southweshirlines-AirTran Airways (Southwest exerts any
significant competitive discipline in the industrfhe merger could therefoteasten a
troubling metamorphosis of the domestic airline industom one in whichhub airports
were designed taccommodatemultiple, competing airlineso a few large,closed
systems that are virtually imperatde to competition and creadehostile environment in
which LCCs and regional airlines have difficulty thriving and expanding.

This White Paper, produced jointly by the American Antitrust Institute (AAIl) and
Business Tavel Coalition (BTC), asks: What competitive issues should be the focus of
antitrust investigators in reviewing the proposed merg&rAirwaysand American?

The papettakes the position that a U.S. Department of Justice (DOJ) investigation into
the propsed merg of US Airways and American should be infmed by mounting

! Diana Moss is Vice President and Director, American Antitrust Institute (AAl) and Kevin Mitchell is
Chairman, Business Travel Coalition (BTC). The AAl is an independent Washingto#&s€d no+profit
education, research, and advocacy organization. AAIOs missioimcrease the role of contjtion,

ensure that competition works in the interests of consumers, and challenge abuses of concentrated
economic power in the American and world econonegvww.antitrustinstitute.org for more

information. This White Bper has been approved for publication by the AAI Board of Dire®diG.is an
advocacy organization dedicattedinterpreing industry and government icies and practices and

providing a platform for the manag#&cvel community tanfluence issues dftrategic importance to their
organizationsBTC represents the interests of the managed travel community in Washington and Brussels
and within the travel industrseebusinesstravelcoalition.com for more information.



evidence on the effects of previous airline mergers, namely-Neltdwest andJnited
Continental The White Papempresents a brief analysid ¢these combinationsand
highlights a numbeof preliminaryobservations that deseraemore indepth look.These
range from the effects of previous mergerscogating costly posterger integration
problems,substantiallyreducingrivalry on importantroutes producingaboveaverage
fare increasg and driving traffic to major hubs and away from smattemmunities

The White Paper continues on to evaluadg competitivassues raised by the proposed
merger of US Airways and Anerican that deserve some attention in an antitrust
investigation.Oneis the expected outcontsimilar to previous legacy engersb that
the proposed combinatiaould eliminate competition on a number of important overlap
routes, creatingery high levels of concentration and potential harm to consuriiées.
risk tha the proposed mergesould adversely affecémall communitieshrough reduced
levels of or lower quality, air services also woth a close lookAnother observation is
that the merger is unlikelio beone of complementary network&@s might be argued)
and could instead create regional strongholds and iplidS AirwaysAmericanOs
control over key airportsAny argumens that the merger is necessary to create another
OequasizeO competitor to the existing Big 3 systears also not compellingThe
analysisconcludesby examiningthe potential effect of the merger on buyer market
power and disclosure of information regarding ancillary service fees

The joint AAI/BTC White Paper offers a number of concluding observations and
recommendationdAmongthem isthat our analysis of th&S AirwaysAmerican merger

b coupled with potentialwarning signs from qgvious legacy merge® indicates that
there may be enougimskesurrounding the proposed combinationridicate a potential
fire. The merging parties thereobear a heavy burden is demonstrating tieit merger
would not be harmful to competition and consumers



l. Introduction

In the last several years, the U.S. airline industry has experienced botstdading and
novel challenge® fuel price volatilty, limits to organic growth, pressures to expand
globally, and slowing demand for air traveBoth legacy airlines and LCCs have
responded to these developments with bankruptcies, reorganizationsffspand new
pricing strategies. Consolidation angpairlines is perhaps the most commonly applied
remedy for what persists in ailing the domestic airline industry. There have been six
major mergers in recent years: US Airways and America Westes (2005), DeltaAir
Lines and NorthwestAirlines (2008), Republic Airlines and MidwestAirlines (2009),
Republic Airlines and FrontierAirlines (2009), and UnitedAirlines and Continental
Airlines (2010). In 2011, Southwegtirlines and AirTranAirways merged in the first
major transaction involving LCCs. Alixsdeals went through, unchallenged by federal
antitrust authorities.

In April 2012,US Airwaysannounced a mou® take over American Airlinegurrently

in bankruptcy proceedingsThe merger wuld combine thefourth (American)and fifth

(US Airways)largest airlines nationally, makindS AirwaysAmerican the largest U.S.
carrier with a combined share @fer 20 percent, followed byouthwestvith 18 percent,
United Continentalwith 17 percent, and Delta with 16 percérithe Big 4 would
thereforecontrd over 70 percent of the national market. The dwindling stock of LCCs
after maverick AirTran was eliminated by Southwest consists of JetBlue, Frontier, and
Spirit Airlines® Not counting the merge&outhwest LCCs shares totdess thanl0
percent, with mdest growth since 2007.

A US AirwaysAmerican merger could present a conundrum for U.S. antitrust
authorities. One challenge will be to fend off the argument that the merger cannot harm
competition and consumers because AmeriBaunrrently in bankrupte proceeding®

would likely fail and exit the market anyway. Another is the claim that the merger is
necessary because ibuld enablea newly mergedAmerican to compete with thigvo
existing legacy behemoth®elta and UnitedContinental that have beerreated from

2 See, e.g., Severin BorensteiihyU.S. Airlines Need to Adapt to a Skawvowth Future
BLOOMBERG.COM, June 3, 201 Http://www.bloomberg.com/news/20415-03/why-u-s-airlinesneedto-
adaptto-a-slow-growth-future.html

3 US Airways makes move to take over AmericaBSNEWSCOM, April 20,2012,
http://www.cbsnews.com/836805144 16257417634/usairwaysmakesmoveto-takeoveramerican/

*U.S. Department of Transportation, Bureal oinsportation Statistic®omestic Market Share: May
2011DApril 2012 availableat http://www.transtatsfs.gov/. Shares are measured by revenue passenger
miles.

® Sun Country, Virgin America, and Allegiant also provide some competitive discipline typical of LCCs.
®U.S. Department of Transportation, Bureau of Transportation StatiSticser Snapshotsavailable at

http://www.transtats.bts.gov/carriers.affata from 2007 and 2012 (as of March 2012) for Frontier and
JetBlue (data not reported for Spirit).



previous mergersas well as the recent Southw@égtTran combination Yet another
troubling question is whether the proposed merger could even be dishifoalierecent
transactionsvere allowed to go through.

With the number of legacy o#&ers down towo, plus the legacy locklike Southwest

the proposed mergearould change the landscape of the airline industrsame expected

and novelways. For example, it is clear thd similar to previous merger® some
markets would be dominatedby the merged carrier, while othewsuld display the major
features of an oligopoly, i.e., few, interdependent sellers. In concentrated oligopoly
markets, small fringe competitors such as LCCs and regional carrielessligely to
effectively disciplire the pricing of theesultingfour powerful systemsor they may walk

away from the opportunity to gain market share by going along with the higher prices
that often accompany diminished competition.

Equally concerningis that the proposed merger coulde the capstoneevent that
transforms the industry inta fundamentally differerine fromwhatwe haveknown. In

the wake of antitrust anaviationpolicies that have encouraged the formation of fortress
hubs,new entry athub airportsis now exceedinghdifficult. And the entrythat does
occur is likely toprovide weak, ifnot ineffective competition. Moreover, secondary
airports in major metropolitan are&sheralded as providingompetitive discipline for
legacydominated hub® do not exist insufficient numbers torescue all consumers
adverselyaffectedby previous mergers. More importambany secondary airports are
themselves becoming dominated by the largest of the former L&aighwest The
result has been the metamorphosisrohdustry in whichhubs were designed to be open
access facilities at which multipleompetingairlines provided service, to only a few
mammoth, closed systems that are virtually impermeable to competition and provide a
hostile environment in whichCCs and regional airlias have difficulty thriving and
expanding.

This White Paper, produced jointly by the AAI and BTames the majocompetitive
issueshatshouldgarner attention an antitrust investigation d¢ie proposed merger of
US Airways and American This analyss is based solely on publicly available
informationand is informed in part by analysis of previous mergers of legacy airlines,
including DeltaNorthwest and United-Continental While we do not make a
recommendation as to the legality of the proposed enegrge raise important questions
that deserve investigation before a decision is made.

Section llof the White Papeproceeds to examine major features of airline mergers over
the last decade. Section Ill analyzes-peepostmerger effects of the DeHdorthwest

and United-Continentalmergers using data on fares and service levels ortdiaibb
routes. Section IVanalyzesthe proposedUS AirwaysAmerican merger including
elimination of competition on overlap routasd pricing patterns, and suggdsg issues

for antitrust review. Section V concludes with observations and recommendations
regarding the proposed merger and competition in the U.S. airline industry.



Il. Major Themes from Recent Airline Mergers

Airline mergers in the last decade raiseumber of recurrent themes and issues, ranging
from the implications of acquisitions of bankrupt carriers, the perceived need to expand
and reconfigure networks in order to compete globally, and efficiency justifications for
consolidation. These factoranang others, are important to consider in an analysis of a
US AirwaysAmerican merger.

A. Bankruptcy as OBusiness as UsualO or Imminent Failure of
American?

Airline mergers are generally reviewed by the DOJ and the U.S. Department of
Transportation (DOT)The DOJ has authority to block a merger even if it is approved by
the DOT. The Ofailing firmO defense under the Department of Justice/Federal Trade
Commission (FTC)HORIZONTAL MERGER GUIDELINES (GUIDELINES) provides a safe
harbor if OEa merger [is] not Kely to enhance market power if imminent failureEof one

of the merging firms would cause the assets of that firm to exit the relevant nfarket.O
OlmminentO failure of a firm under tBeIDELINES is defined by specific criteria,
including: the inability of dailing firm to meet its financial obligations in the near future

or to reorganize successfully in Chapter 11, and a demonstration ofaitbodfforts to
garner offers that would keep the firmOs assets in the fharket.

Based on th&uipeLINEsCeriteria, it is clear that the failure of American is not imminent
even though American is in bankruptdpdeed, there are few examples of major U.S.
airlines not emerging successfully from bankruptcy. For example, Trans World Airlines
declared bankruptcy on #® separate occasions over almost a decate. carrierOs
final bankruptcy filing in 2001 ended in a merger with American. Similarly, the
bankruptcy of America West resulted in a merger Wit Airwaysin 2005, a deal that
went unchallenged by the D&,

Other major carriers have declared and successfully emerged damkruptcy on
numerous occasiort$ This lends some support to the notion that bankruptcy has become
something of a Obusiness as usualO condition unique to the highly cyclical airling industr
whereby the firm remains a viable economic entity. What features of airlines make it
more probable thathey will emerge from bankruptcy? Among the factors that could

" U.S.DEPARTMENT OFJUSTICE AND FEDERAL TRADE COMMISSION, HORIZONTAL MERGERGUIDELINES
(GUIDELINES), =11 (August 2010gvailablehttp://www.justice.gov/atr/public/guidelines/hr2§10.pdf.

81d.

° History of Airline BankruptciessoxBUSINESSCOM, November 29, 2011,
http://www.foxbusiness.com/travel/2011/11/29/histosyairline-bankruptcies/.

Pxeith L. Alexander,US Airways To Merge, Move Base To ArizORasSHINGTONPOSTCOM, May 20,
2005, http://www.washingtonpost.com/vdlyn/content/article/2005/05/19/AR2005051901972.html.

" Historically, some smaller carriers that have declared bankruptcy haeeneoged successfully.



account for successful emergence are: valuable assets in aircraft, landing and takeoff
slots, and highly specialized and experienced personnel. While this White Paper does not
explore AmericanOs financial futussd assumetts eventual emergence from Chapter

11, it is nonetheless a key issue in evaluatingJt@edirwaysAmerican transactio

Aside from the fundamental question of whether airlines are viable candidates for the
failing firm defense in merger cases, there may be incentive issues that put antitrust law
at odds with bankruptcy law. For example, the obligation to look for I¢hst
anticompetitive buyer under the failing firm defense corliether diametricallywith
bankruptcy law, where the court's objective is to protect creditors. Indeed, in many
bankruptcy situations, the most anticompetitive buyer is likely to bhigfebidder with

deep pockets andubstantial market powewith the greatest potential for achieving
monopoly ents through the exercise of sunlarketpower. This, combined with a fore
shortened waiting period as compared with antitrust's premerger natifigattocess,
creates a forurshopping incentive, such that some firms see bankruptcy as a means to
accomplish an anticompetitive mergkiis interesting to note that recent reports indicate
that US Airwayswants to complete its acquisition before Amemiaxits bankruptcy,
while American's CEO has strong personal financial incentives to bring his company out
of bankruptcy as an independent fittm.

In light of theforegoingconcerns, the failing firm defense for airline mergers should be
viewed with somelgepticism. It is important to note that tB&®Jis not precluded from

later challenging an anticompetitive acquisition that was approved by the bankruptcy
court, although judicial efficiency would be enhanced if such a challenge could be made
prior to thebankruptcy sale@®mpletion.While a merger has been attacked in federal
court outside of a simultaneous bankruptcy proceeding, we have not found an example of
a bankruptcy sale later being challenged. This is not to suggest that bankruptcy courts do
not recognize the potential antitrust consequences of a bid for assets or firms in
bankruptcy, which seems to imply that they are aware that a sale can be unwound even
after approval® Consistent with this, the antitrust agencies seem to avoid appearing in
barkruptcy court to contest a sale, preferring to preserve their opportunity to proceed
outside of bankruptc}’ If DOJ decides to challenge thgS AirwaysAmerican
transaction, it can do so via the injunction route in federal court, notwithstanding
American'sbankruptcy proceeding.

2 Andrew Ross SorkiPAmerican Airlines and US Airways Dance Around a MergerMES.com, July9,
2012,http://dealbook.nytimes.com/2012/07/09/amerieauctus-airwaysdancearounda-merger/

13see, e.gln re Financial News Netwdx; Inc., 126 B.R. 152 (S.D.N.Y. 1991).
¥ Thus, in the Comdisco case, the bankruptcy court stayed the sale proceeding pending the resolution on

the preliminary injunction motion in a concurrent district court challeSge.In re&Comdisco Inc., (Bankr.
D.D.C. 2001) (Sungard/Comdisco merger).



B. Too Big for Cost Savings?

Claimed efficiencies from airline mergers can be a powerful defense for an otherwise
anticompetitive merger. After a smonth investigation into the DeHsdorthwest
transaction, for example, the DOJnctuded that the merger Ois likely to produce
substantial and credible efficiencies that will benefit U.S. consumers and is not likely to
substantially lessen competitiofr.@he agency counted as efficiencies those relating to
cost savings in airport opei@ns, information technology, supply chain economics, fleet
optimization, and service improvements related to combining complementary networks.

Mergerrelated cost savings are a controversial subjéElse economic literature has
hosted a ongoing debateverissues relating tthe tension between network size versus
economies of scale and density, and efficiencies versus market power effects. This
includes empirical economic work showing that efficiencies dwindle as networks
increase in sizand the effets of increased Ohubbing® congestion and cost8.As
mergers become larger, the bar is raised on carriers noragrate to the DOJ that
claimed efficiencies are substantial enough to overcome correspondingly large
anticompetitive effecty’

An increaggly important factor in the efficiencies debate is postrger integration. It is

now clear that integration of major airlines presents major hurdles. Protracted and
unwieldy system integration scenaranimpose costs on the merged company that are
passed on to customers in the form of inconvenience, flight delays, and even litigation
involving contested issues. For exampls AirwaysAmerica West, DeltdNorthwest,

and United-Continentalall experienced system integration probléfhsanging from

15U.S. Department of JusticStatement of the Department of Justice's Antitrust Division on its Decision to
Close its Investigation of the Merger of Delta Air Lines Inc. and Northwest Airlines Corpqrétiober
29,2008,availableat http://www.justice.gov/atr/public/press_releases/2008/238849.htm.

16 See, e.g.David Gillen, et al.Airlines Cost Structure and Policy Implicatiqri®}J. TRANSP. ECON. AND
PoL® 9 (1990); Michael Creel and Montserat FarEtpnomief Scale in the US Airline Industry After
Deregulation: a Fourier Series Approximatiodi7 TRANSP. RES. PART E 321, 332 (2001); W. M. Swan,
Airline Route Developments: A Review of Hist@y.AIR TRANSP. MGMT. 349 (2002).See alscubal C.
Kumbhakar A Reexamination of Returns to Scale, Density and Technical Progress in U.S. AifiSes
ECON. J.428, 439 (1990) and Leonardo J. Basso and Sergio RDIazaDistinguishing Multiproduct
Economies of Scale from Economies of Density on a fxaeal Trangort Network 6 NETWORK &

SPATIAL ECON. 149 (2006). Regarding the balance of market power and efficiencies et . E.
Han Kim and Vijay SingalMergers and Market Power: Evidence from the Airline Indys88/Am. ECON.
REv. 549 (1993).

" perhag the best example of the imperative for merging parties to show significant efficiencies in the
presence of high market concentratiofrésleral Trade Commission v. H.J. Heinz Co., B4l 708 (D.C.
Cir. 2001).

18 See, e.gSmisek Apologizes For UnitedTechnological, Operational MisstepsEBEAT.TRAVEL, July
26, 2012 http://www.thebeat.travel/post/2012/07/26/SmigglologizesUnited-Missteps.aspxMassive
Integration Issues Continue to Affect Unit@8#EMEIRTRAVELSERVICESCOM, April 13, 2012,
http:/fpremieretravelservices.blogspot.com/2012/04/madsitegrationissuescontinueto.html; Jim Glab,
United: Systems integration still causing some delays, probE{BSUTIVETRAVELMAGAZI NE.COM, April



integrating computer systems, combining frequent flier programeshingwork forces
(particularly unionized employees), to problems with Ocockpit standardization.O Indeed,
at the time othis writing, US Airwaysstill hasnot produced a single pilot senioriigt
following its merger with America West in 206%.

Based on accumulating evidentteat postmerger integratio problemsare significant

there isa case to be made that future airline mergerdd follow suit. Moreover,the

costs associated with integtion are probablyunderestimatedvhen the merger is
proposedand can skew an analysis of efficiencies benefits. One way to correct for this is
for antitrust enforcerso discount the magnitude of claimed efficiencies at the time of
merger review. This ian especially important consideration in light of GI@DELINES
inherent balancing of anticompetitive effects against claimed efficiencies.

Advocates of airline mergersill undoubtedly cite recent improvedinancial
performanceas evidence that mergehaveproved up the cost savings. Before such
claims are accepted, however, it is important to note that high profitsnuiaate any
number of developments. Onetiwat carriers have in fact realized claimed efficiencies
Alternatively, higher profitsmay be the result ohigher faresachieved throughhe
exercise of market power. A thorouglostmortemanalysis of airline efiiencies that
disaggregateshese, and other potential mergelated reasons for higher paserger
profits, is badly neededSwch an analysis wouldlsoaccount for how suessive airline
mergers increaséhe probability that the merged carrier can externalize integration
problems to captive customers without facing the threat of lost market share from
defections to a dwindling maber of rivals.

C. What Mergers are Unlikely to Raise Antitrust Enforcement Obstacles?

One of the few examples of a merger that failed to obtain antitrust clearance isW#ited
Airways (20002001). In that case, the DOJOs major concerns centereds @i t®ice,
potentially higher fares, and lower quality of service. The merger would have yielded a
monopoly or duopoly on nonstop service on over 30 routes and Osolidify[ied] controlO by
the merging airlines over major connecting hubs for east codat.tfafhe DOJ rejected

27, 2012 http://www.executivetravelmagazine.com/blogstaavelnews/2012/4/27/unitedystems
integrationstill-causingsomedelaygproblems United exec: Airline halfway through integration with
Continental BIzZJOURNALS.COM, March 13, 2012,
http://www.bizjournals.com/denver/news/2012/03/13/uniadcairline-halfway-through.htmj United
Airlines Faces Delays After Systems Mergddrdifficulties cause kiosk malfunction, traveler setbacks,
INVESTORPLACECOM, March 5, 2012, http://www.investorplace.com/2012/03/uritielihesfacesdelays
aftersystemsmerger/;Linda Rosencrancé&Jo Smooth Takeoff for US Airways IT Conversion: Integration
of reservation systems with America West blamed for detays*UTERWORLDCOM, April 2, 2007,
http://www.computerworld.com/s/article/287874/No_Smooth_Takeoff for_US_Airways diiveEsion
and Jad Mouawad)elta-Northwest MergerOs Long and Complex PWiTIMES.cOM, May 18, 2011,
http://www.nytimes.com/2011/05/19/business/19air.html?pagewanted=all.

19 Terry Maxon,American AirlinesUS AirwaysMerger: Questions and AnswersaLLASN EWS.COM, April
20, 2012, http://aviationblog.dallasnews.com/2012/04/ame@agdinesus-airwaysm.html.

2y.s. Department of JusticBepartment of Justice and Several States Will Sue to Stop United Airlines



a proposed remedy by the parties, including a divesture of assets at Washington D.C.
Reagan National airport and a promise by American to fly five of the routes that would
be adversely affected by the merger.

With few challenged airline mergers to evaluate, industry analysts and observers often
opine on the legality of airline mergers based on fact patterns across mergers that antitrust
enforcers did not attempt to block. For example, both Delta-Northwest and United-
Continental involved multiple overlap routes, many of which involved 2-1 and 3-2 routes.
Yet in contrast to United-US Airways, both deals went through, raising the question:
How many overlap routes on which competition is substantially lessened should be
enough to raise antitrust enforcement eyebrows? Given the fact pattern surrounding
overlap routes in unchallenged mergers, one could deduce that the DOJ will look past
problematic overlap routes if there is a modicum of rivalry from LCCs and legacies and
the affected airports are not slot-constrained. As noted earlier, an efficiencies defense also
appears to carry significant weight.

lll.  Lessons from theDelta-Northwest and United-Continental Mergers

There are a limited number of economic studies of airline mergers that examine post-
merger price, output, and quality measures to determine if mergers are largely pro-
competitive or anticompetitive. Increasingly, antitrust enforcement emphasizes the value
of direct evidence of anticompetitive effects — including natural experiments and analysis
of consummated mergers — in guiding future enforcement decision-making.*' Both tools
attempt to make the most use of actual, relevant events in evaluating prospective mergers,
including evidence of adverse effects (e.g., post-merger price increases) and entry and
exit, particularly in markets similar to those affected by a proposed transaction.

The proposed US Airways-American transaction presents a unique opportunity for the
DOJ to analyze evidence on previous airline mergers. Indeed, it would be poor
competition policy to undertake an antitrust analysis of the proposed merger without
evaluating the effects of prior airline mergers. The analysis in this section frames the
question of how consumers have likely fared after Delta-Northwest and United-
Continental with a simple assessment of pre- to post-merger changes in fares and service
measures on hub-to-hub routes.

The analysis performed here does not purport to determine what variables (including
merger-related factors such as increased concentration) potentially explain pre- to post-
merger changes in fares, service, or other variables. Moreover, there are data sources
used in antitrust analysis of airline mergers other than the ones used here. Additional data
and economic modeling and estimation is necessary for a comprehensive analysis of past
mergers — a task that could be better conducted by the DOJ, with its access to proprietary

from Acquiring US Airways: Deal Would Result in Higher Air Fares for Businesses and Millions of
Consumers, July 27, 2001, http://www justice.gov/opa/pr/2001/July/361at.htm.

2! GUIDELINES, supra note 7, at §11.



information, including carriers’ strategic planning documents.
A. Pre- to Post-Merger Changes in Fares and Service

The Delta-Northwest merger involves seven hubs — Atlanta (ATL), Cincinnati (CVG),
Detroit (DTW), Minneapolis-St. Paul (MSP), Memphis (MEM), Salt Lake City (SLC),
and New York John F. Kennedy (JFK). Ten routes involving these airports substantially
eliminated one of the merging parties at the time the merger was proposed.”> The United-
Continental merger involves eight hubs: Cleveland (CLE), Denver (DEN), Newark
(EWR), Dulles (IAD), Houston (IAH), Los Angeles (LAX), Chicago (ORD), and San
Francisco (SFO). Eleven routes involving these airports substantially eliminated one of
the merging parties at the time the merger was proposed.

The upper half of Table 1 shows percentage changes in real fares and increases/decreases
in service for the 10 hub-to-hub routes affected by the Delta-Northwest merger over the
time period bounded by one year prior to the merger (2007) and the most recent data
available (2011).” The lower half of the table shows the same statistics for the 11 hub-to-
hub routes over a time period bounded by one year prior to the United-Continental
merger (2009) and the most recent data available (2011). Routes indicated by an asterisk
are those for which fare increases are higher than the average for all flights at the origin
airport. Delta-Northwest routes involving CVG as an origin or destination are not
reported because post-merger cutbacks involving the airport are substantial.

2 In a 2008 White Paper, the AAI examined concentration in airport-pair markets potentially most affected
by the proposed Delta-Northwest merger, noting that changes in market concentration on many of those
routes were significant and exceeded the GUIDELINES’ thresholds. See American Antitrust Institute, The
Merger of Delta Airlines and Northwest Airlines: An Antitrust White Paper (July 2008), available at
http://www.antitrustinstitute.org/files/AAIWhite%20Paper Delta NW_071020081922.pdf.

3 Service on hub-to-hub routes can be nonstop or connecting. Service changes are measured by both seat
availability and flight frequency.
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Table 1:
Pre- to Post-Merger Percent Changes in Fares and Directional Changes in Service
on Delta-Northwest and United-Continental Hub-to-Hub Routes™*

Percent Change in Fare | Decrease in Service Increase in Service

Delta-Northwest (2007 — 2011)

ATL-DTW* (4-2)

20-29 DTW-ATL* (4-4)
MSP-ATL* (>4-2)

10-19 DTW-JFK* (2-1) ATL-MSP* (4-2)
SLC-DTW* (3-1)

0-9 - MEM-ATL (4-2)

ATL-MEM* (4-2)
- SLC-MSP (3-2)

0-(15) MSP-SLC (3-2)
United-Continental (2009 — 2011)
SFO-EWR* (4-1) ORD-IAH* (4-2)
30-39 IAH-ORD* (>4-3)
EWR-SFO* (3-1)
DEN-EWR* (4-2) DEN-IAH* (>4-2)
20-29 EWR-ORD*(3-2) IAH-DEN* (4-2)

EWR-DEN* (3-2)

IAH-SFO (2-1)

10-19 SFO-IAH* (2-1)

*Indicates fare increases greater than the average for all flights at the origin airport. Average fare
increases at the following Delta-Northwest hub airports between 2007 and 2011 are: ATL (-5%), DTW
(14%), JFK (5%), MEM (12%), MSP (4%), and SLC (1%). Average fare increases at the following
United-Continental airports between 2009 and 2011 are: CLE (20%), DEN (7%), EWR (16%), IAH
(19%), ORD (10%), and SFO (14%). Negative fare changes are indicated in parentheses in the first
column. The number of carriers on the route pre- and post-merger is indicated in parentheses next to
each route.

B. Analysis

The analysis of pre- to post-merger fare and service changes on 21 total hub-to-hub
routes involving the Delta-Northwest and United-Continental mergers reveals several
important observations.

* Service measures are based on annual data from 2007 and 2011. SeeU.S. Department of Transportation,
Bureau of Transportation Statistics, T-100 Domestic Segment: U.S. Carrieagailable at
http://www.transtats.bts.gov/DL_SelectFields.asp?Table ID=259&DB_Short Name=Air%?20Carriers. Fare
information for 2007, 2009, and 2011 obtained from U.S. Department of Transportation, Bureau of
Transportation Statistics, Origin and Destination Survey: DB1B Markavailableat
http://www.transtats.bts.gov/DL_SelectFields.asp?Table 1D=247&DB_Short Name=Origin%20and%20D
estination%?20Survey. Average fares at the origin airport for 2007, 2009, and 2011 obtained from U.S.
Department of Transportation, Bureau of Transportation Statistics, AverageDomestic Airline Itinerary
Fares By Origin Cityavailableat http://www.transtats.bts.gov/AverageFare/.
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1. Reduction in Competition is Substantial

Both mergers substantially eliminated competition on-tadbbub routes. The mergers
together produced three maudy routes and four duopoly route® accounting
collectively for over30 percent of the total 21 rout&and more than doublinthe
number of routes on which there was limited competition (e.g., two or fewer carriers)
before the merger.

Changes in magk structure preto postmerger, however, are not limited to tteect
elimination of a competitor. Several routes experienced the exibmMmergingrivals

such as LCCs and regional airlinefter the mergersSome entry occurred (e.g., legacy
and LCC)on a few routes, but it was on a very limited scale. Monopolies and duopolies
resulting from postnerger shakeips on the routes affected by DeMarthwest and
United-Continentatherefore account for oveO%ercent of total routes. This observation
lends some suppotb the notion that mergers thamhancehe carriers@ominance at a

hub also dissuade incumbent carriers from remaining in the market. Wetesrue, then

such routes would also be unlikely to attract entry.

2. Fare Increases are Above Average

A fare level analysis alone does not tell the entire story aboutnpmsgfer prices.
Ancillary fees (e.g., baggage, food, etc.) have exploded over the timeframe covered by
our analysis of Deltdorthwest andJnited-Continentaland fuel surchargelsave been
left in placeevenas oil prices have falle more detailed, conclusive analysis theref
would require access ioformationon OalinO faresNonetheless, a number of general
observations are important. For example, based on our anahgseappear to ba large
number of substantial pr® postmerger fare increases on the fokhub overlap routes
affected by the Deltdlorthwest andUnitedContinentalmergers. Fare increases are
above average at the origin airport on 70 percent of soaffected by the Deka
Northwest mergef” The same is true of over 90 percent of routes affectédedynited
Continentalmerger Fare increases ddnited-Continentalroutes tend to be higher than
on DeltaNorthwest routes.

One half of the DeltdNorthwest routes shodareincreases exceedird percenover the

pre- to postmerger periodtwo of which exceed 20 percent. &btherfive routes show
lower fare increaseer fare decreases. All of thenited-Continentalflights show fare
increasesFare incrases on nine of the 11 routes evaluated are above 20 percent, four of
which exceed30 percent.Many factors can potdially explain fare increase®
inflationary pressure, rising input costs (e.g., labor and fuel), and higher demand for
service on a partidar routeb all of which deserve further scrutinffuch an analysis
would need to consider that: (1)ifel cost increases are responsible for higher fares over
the periods examinethey would be likely tanore uniformlyaffect allfares(and thus be
reflected in average faresand (2) if anything, demand for air travel has declined, not

% Note that average fares for routes at the origin airport are for general comparison purposes only.
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. . . . 26
increased, over the periods in question.

Fare increases can also reflect the exercise of market power enhanced through the
merger. For example, restricting seats and flight frequency could have the effect of
raising fares. For flights for which demand is relatively inelastic (i.e., quantity demanded
is relatively insensitive to price changes), however, a very small decrease in service may
suffice to enable a fare increase. Higher fares may also reflect the fact that prior to the
merger, the merging carriers were each other’s largest rival. Under such circumstances, a
price increase by one carrier could divert substantial sales to the merging partner, creating
upward pricing pressure and increasing the probability of post-merger price increases.”’
Regardless of the underlying theory, observed fare increases could reveal the dominance
of the merged carriers at hubs that serve as the origination or destination for routes and
over which they can exercise market power.**

3. Merged Carriers Appear to Drive Traffic to Large Hubs

Over 75 percent of hub-to-hub routes affected by the Delta-Northwest and United-
Continental mergers show service increases. The majority of these routes also display
fare increases. There are nine Delta-Northwest routes and seven United-Continental
routes in this category. The remaining roughly 25 percent of routes show service
decreases, only one of which is a Delta-Northwest route, and all of which show fare
increases. Overall, only 10 percent of the affected routes involved in the Delta-Northwest
merger saw service decreases, as compared to over 35 percent in United-Continental.

There are a number of possible reasons behind service decreases. The first is that service
cuts (in terms of both flights and seats) reflect output restrictions designed to hike fares.”’
A second scenario is that cuts in flight frequency — if accompanied by significant
increases in load factor — may reflect efforts to eliminate excess capacity on pre-merger
routes by better matching aircraft to routes. None of the routes with service decreases,
however, exhibit changes in load factor from the pre-merger to post-merger period.
Finally, service cuts may reflect efforts to trim service on less profitable routes and/or

26 Between 2007 and 2011, for example, total passengers emplaned at domestic airports decreased by
almost 7 percent. See U.S. Department of Transportation, Bureau of Transportation Statistics, 7-100
Domestic Market: U.S. Carriers, available at
http://www.transtats.bts.gov/DL_SelectFields.asp?Table ID=258&DB_Short Name=Air%?20Carriers.

27 See GUIDELINES, supra note 7 at §6.1 and §6.3.

% The first scenario involves the classic “withholding” strategy in industries where firms are differentiated
largely by capacity. “Upward pricing pressure” involves firms that sell differentiated products. Both are
included here for illustrative purposes.

%% The GUIDELINES emphasize both shorter-term output restrictions and longer-term capacity reductions as
possible post-merger effects. The first type of quantity-related effect occurs in the near term, whereby the
firm restricts output, as measured by flight frequency and available seats. The second type of capacity
effect is longer-term, whereby firms reduce or slow additions (e.g., new airplane orders) to keep capacity
tight and therefore prices high. See GUIDELINES, supra note 7, at §2.2.1.
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shift traffic to better-situated hubs for domestic and international connections.>®

Service increases may reflect an attempt by the merged carriers to drive traffic to major
hubs to feed their international operations. Indeed, several of the 21 routes are among the
largest city-pair markets in the U.S.*' Not surprisingly, the airports most involved in
service increases are fortress hubs such as Delta-Northwest’s ATL and MSP, and United-
Continental’s IAH. An increasingly symbiotic relationship between domestic U.S.
consolidation and global antitrust immunized alliances drives this effect. U.S. mega-
carriers have now committed to the global alliance model as a proxy for cross-border
mergers to more efficiently reach distant markets. Likewise, the financial success of the
alliances is more and more dependent upon flowing high-yield passenger traffic through
U.S. gateway airports.

4. The Mergers May Have Harmed Smaller Communities

Some airline mergers result in cutbacks in service at smaller hubs or focus cities. A major
outcome of the Delta-Northwest merger was the elimination of Cincinnati as a Delta
hub.** In the four years spanning 2007 to 2011, departures at Cincinnati declined, on
average, by almost 40 percent.”> Backlash to this well-publicized event, which became
apparent not long after the merger was consummated, is best illustrated by the state of
Ohio’s efforts to prevent a similar outcome at Cleveland in the United-Continental
merger.

There are numerous other examples of post-merger hub cutbacks. Between 2001 and
2009, American cut flights at TWA’s former hub Lambert-St. Louis airport by 85
percent.** According to some sources, these cutbacks were accomplished by increasing
the number of regional flights and shifting service to Chicago and Dallas. Similarly,
between 2005 and 2009, the merged US Airways-America West reduced flights at Las
Vegas by 50 percent.”> Once enough data are available, it will be important to understand
how Southwest is adjusting capacity after their 2011 merger.

3% The United-Continental hub most involved in service cuts is EWR.
31 U.S. Department of Transportation, Office of Aviation Analysis, Domestic Airline Fares Consumer
Report, Table 1, 4™ Quarter 2011, available at http://ostpxweb.dot.gov/aviation/x-

50%20Role_files/consumerairfarereport.htm.

32 CVG is one of seven hubs at which both Delta and Northwest (at the time of the merger), offered limited
(if any) hub-to-hub service.

3 7-100 Domestic Segment: U.S. Carriers, supra note 24.

3 American Antitrust Institute, Competition at a Crossroads: The Proposed Merger of Southwest Airlines
and Air Tran 20 (December 2010), available at
http://www.antitrustinstitute.org/~antitrust/sites/default/files/SouthwestAirTran%20White%20Paper.pdf.

3 Bill McGee, When Airlines Merge, Consumers Usually Loose, USATODAY.COM, April 29, 2010,
http://www.usatoday.com/travel/columnist/mcgee/2010-04-28-airline-mergers N.htm.
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It is worthwhile noting that while our analysis does not include smaller airports, a highly
probable result of capacity adjustments at hubs is the degradation of service to smaller
communities, which includes small and medium-size cities. Moreover, empirical work
supports the notion that consolidation leads to consumer welfare losses involving small
airports, with evidence from the Delta-Northwest merger.”

IV.  Analysis of aUS Airways-American Merger

We evaluated the proposed merger of US Airways and American with three types of
analysis. The first is an airport-pair analysis of routes where both carriers offer service
and the merger would eliminate a competitor. A second potentially useful analysis is how
the carriers have historically tended to price relative to each other, and to other rivals.
This analysis may provide some insight into the competitive dynamics in the markets that
could be affected by the proposed merger. Finally, given our observations about previous
mergers, it is important to consider potential efficiencies. Each of these issues is
examined in the following sections, followed by a summary of major implications.

A. Airport -Pair Analysis of Market Concentration

The effect of the proposed merger on city-pair and/or airport-pair routes where American
and US Airways overlap is likely to be the focus of an antitrust evaluation. There are 22
routes that appear potentially to be the most affected by the proposed merger, i.e., where
the merger would eliminate one of the merging carriers and result in a substantial loss of
competition. These routes involve US Airways and American hubs or focus city airports,
including: Charlotte (CLT), Miami (MIA), Los Angles (LAX), Philadelphia (PHL),
Phoenix (PHX), Dallas-Ft. Worth (DFW), Chicago O’Hare (ORD), and Washington
Reagan National (DCA), and New York La Guardia (LGA).”” Results of the analysis are
shown in Table 2.

3% See, e.gYolodymyr Bilotkach and Paulos Ashebir Lakew, On Sources of Market Power in the Airline
Industry: Panel Data Evidence from the US AirpofFebruary 2012), availableat
https://editorialexpress.com/cgi-bin/conference/download.cgi?db_name=I10C2012&paper_id=205. The
authors show welfare losses in over 30 small airports resulting from the Delta-Northwest merger.

37 Service on hub-to-hub routes can be nonstop or connecting. JFK is an American hub but there are no
apparent overlaps with US Airways on routes originating there.
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Table 2:

Pre- to PostMerger Changes in Market Concentrationon Major Routes

Resulting from the ProposedJS AirwaysBAmerican Merger®®

PostMerger Pre- to PostMerger Change in HHI
HHI 500-1,999 2,0002,999 3,0003,999 4,0004,999
3,000- 3,999 | PHX-LAX
LAX-PHX
4,000- 4,999 | DCA-ORF
5,000- 5,999
6,000- 6,999 PHX-ORD
ORD-PHX
PHL-ORD
ORD-PHL
7,000-7,999
8,000- 8,999 | LGA-CLT CLT-ORD
CLT-LGA ORD-CLT
9,000- 9,999 CLT-MIA MIA-CLT PHL-MIA
MIA -PHL
PHL-DFW
DCA-BNA
DFW-PHL
10,000 CLT-DFW
PHX-DFW
DFW-CLT
DFW-PHX

Table2 is best interpreted in several major sections. [dtver half ofthe table shows 11
markets where the mergemwould essentlly eliminate all competitionFor example, in
four markets involving hubo-hub routes, the transaction would result in a monopoly. In
seven additional airpegair markets, posnerger concentrain is in excess of 9,000
HHI, with large changes in HHimany of which arehigher than 4,000 points

The middle of the table shows eight hibhub markets where pesterger concentration

is in the range of 6,000 to 8,999, with changes in the range0ofo5P,999 HHI points.
Finally, the upper portion of the table indicates shaiwsee markets thatwould
experience lower levels of mergeduced changes in concentrati(00-1,999 HHI)

and posimerger concentratiof3,0004,999 HHI) In all 22 cases, chges in market
concentration and poesterger concentration exceed the thresholds specified in the
GuIDELINES and would be presumed to lead to adverse competitive effects, including
increases in fares, reduction in service, and loss of chvice.

3 Servicemeasures are based on data from 28&2U.S. Department of Transportation, Bureau of
Transportation Statistic3;:100 Domestic Segment: U.S. Carrigasailableat
http://www.transtats.bts.gov/DL_SelectFields.asp?Table_ID=259&DB_Short_Name=Air%20€arrier

% The Guidelines state that markets for which postger concentration is less than 1,500 HHI are
OunconcentratedO and mergers in such markets are unlikely to have adverse competitive effects. Markets
for which postmerger concentration is betweenQ5nd 2,500 HHI are Omoderately concentratedO and
mergers that induce changes in HHI greater than 100 points potentially raise significant competitive
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B. Price Comparisons of High and Low Fares on Top Routes

In AAl's 2010 White PaperCompetition at a Crossroads: The Proposed Merger of
Southwest Airlines and AirTrafirways pricing data provided valuable insight into how

the two carriers competed, relative to @mether, and other rivals in the mark&Rrice
comparisons revealed that AirTran was an aggressive discounter relative to Southwest,
lending support to the notion that the proposed merger would eliminate a OmaverickO in
the market. Given that Americanriines andUS Airwaysare legacy carriers, waight

expect price analysis to indicate a very different pattéfa.looked at routes on which

US Airways and Americanare the high fare and low fare carriers on top airguair
routes* It is important to na that the high/low fare data does not show the total number
of rivals or their fares on top routes. Nonetheless, the data reveal potentially useful
observations.

Of the total number of top routes reportathout 40 percent involvelS Airwaysand
American as high and/or low fare carrie®n 44 percent of routdavolving the merging
carriers either American idoththe high fare and low fare carrier d6 Airwaysis both

the high fare and low fare carrier. On these routes there is therefore no d#ferenc
between the high and low far&sThe pricing data also indicate that the merging carriers
are infrequently in situations where they aggressively undercut eacttfoerexample,
American is high fare on only 2 percent of routes wbé&nAirwaysis low fare andJS
Airwaysis high fare on 10 percent of routes when American is low fare.

These comparisons reinforce the obvious conclusion that Americad@ddrwaysare
dominant players in the industry. But further observations are possible. For example, th
fact that each carrier offers both the high and low fare onablsiproportion of routes
might reflectlimited competition on those routes and thus the ability of each carrier to set
prices. Given this pattern of high pricing, reinforced by evidenaettte airlines rarely
undercut each other, we could expect that on routes where the merging aariers
compete, they are more likely to be each otherOs biggestwikalk is what we found in

concerns. Markets for which pesterger concentration is greater than 2,500 HHI are Ohighly conce@trated
and mergers that induce changes in HHL@® to 200 points potentially raise significant competitive

concerns. Mergers that increase concentration by more than 200 HHI points in highly concentrated markets
are presumed to be likely to enhance marketgro8eeGUIDELINES, supranote 7, at ©5.3.

“0Supranote 34.
“1U.S. Department of Transportation, Office of Aviation AnalyBismestic Airline Fares Consumer
Report Table 1a, 4th quarter 201dvailableat http://ostpxweb.dot.gov/aviationfX

50%20Role_{fies/consumerairfarereport.htm

2 American is both the high and low fare carrier on 21 percent of the routes and US Airways is both high
fare and low fare on 23 percent of the routes.

*30n average, U.S. AirwayOs low fare is a 13 percent discount offoam®s high fare but AmericanOs
high fare is a 19 percent discount off U.S. AirwayOs high fare.
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the overlap analysis in the previous sectibhis lends suport to thepossibility that a
price increase by one carrier could divert substantial sales to the merging partner, creating
upward pricing pressure and increasing the probability ofipesger price increasés.

C. Efficiencies

Many of the promised &b savings from airline mergers come from fleet optimization,
such as righsizing aircraft to routes to eliminate excess capacity, reduce costs, and
increase efficiency; and service enhancements from merging complementary networks.
While US Airways and Anerican have not yet proposed h@awmerger vould create
benefitsin both the short and long run, it islistvorth noting severaimplications based

on past mergers and the fact pattern surrounding the two lagbegrks.

A combined US AirwaysAmerican feet would consist of a variety of aircraft
manufactured by Boeing, McDonnell Douglas, AirBus, and EmBra&imost 50
percent of the combined fleet would exhibit overlaps in the same types of Boeing
aircraft.*® Thus, while some posherger adjustments iaircraftto-route configurations
might bepossible, theynay notbe significantunlessUS Airwaysand American plan on
significant capacity retirements and bringing newer aircraft with different capacity
profiles into service in the near futuMoreover,if the merging carriers are noarrently
individually optimizing their fleets, the burden should be on tlefrthe carriers plan to
introduce this aspect of an efficiency defeBse show why they could not optimitieeir
fleetswithout the merger.

Anctherkey issuepotentiallyraised by arefficiencies defenses distinguishing capacity
adjustmentghat present opportunities tctually reduce costgrom those that simply
increase pcesor harm some classes of consumers (e.g., smaller commurtre)utes

where there are load factor differences betwd&nAirwaysand American flights, the
mergedcarriermightimplement costeducingadjustmentsnvolving aircraft and service
frequency. However, as the analysis of D&ltathwest andJnited-Continenal makes

clear, posimerger capacity adjustments can have a range of positive and negative effects
that may be extraordinarily difficult to disaggregate and categorize as costs or benefits at
the time a merger is revieweétven if efficiencyenhancing capdty reductions are
possible to identify and isolate, it remains the burden of the merging parties to show how
thar merger is necessary to achieve such capaeityctions asopposedo each carrier
accomplishing such adjustments individually.

*The average discount off American high fares is 19 percent, 27 percent for LCCs, and only 12 percent for
Southwest. The average discount off US Airways feeds percent, 22 percent for LCCs, and only 15
percent for Southwest.

5 Our Aircraft, Aa.com, http://www.aa.com/il8n/aboutUs/ourPlanes/ourPlanes.jsp. US Airilags
usairways.comhttp://www.usairways.com/eld S/aboutus/pressroom/fleet.html

6 American Airlines Fleet Details and History and US Airways Fleet Details and History,

PLANESPOTTERSNET, http//www.planespotters.net/Airline/Americakirlines and
http://www.planespotters.net/Airline/USirways.
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D. Major Issues Raised by the Proposed Merger

The brief foregoing analysis of overlap routes, pricing, and capacity has a number of
implications that should be considered by antitrust enforcers in their investigation of the
proposed US Airways-American merger.

1. The Merged Network Potentially Increases Control Over
Connecting and Intra-Regional Servie in the U.S.

The network configuration of a merged US Airways-American has important
implications for control over both connecting service and intra-regional service in the
U.S. The networks of US Airways and American do not appear to be particularly
complementary. There is relatively little “white space” in each network footprint that
could be filled by the other carrier. Instead, combining the two networks could create
regional and functional strongholds throughout the U.S. For example, the merged carrier
would have a strong presence at six major airports on the eastern seaboard — JFK, LGA,
PHL, DCA, CLT, and MIA.*’

US Airways-American would also have a presence at two key western airports — LAX
and PHX. These airports are integral to providing connecting service to other western
destinations. Finally, the carrier would have significant market share at two key
midwestern airports, DFW and ORD, that are critical for providing connecting service to
eastern destinations. Indeed, there is a resemblance to the United-US Airways merger of
2001, which was challenged by the DOJ on the basis of “solidifying control” over hubs.

2. A Substantial Percentage of Overlap MarketdVould be
Monopolized or NearMonopolized by the Merged Carrier

Over 50 percent of the overlap routes potentially affected by the proposed merger of US
Airways and American would be monopolized or nearly monopolized. In light of our
earlier observations regarding fares and service in the aftermath of the Delta-Northwest
and United-Continental mergers, the effect of the US Airways-American merger on
overlap routes should garner some attention.

Airport-pairs reflect the narrowest relevant market definition in an airline merger. For
example, a small but significant price increase on a route from CLT to DFW could be
profitable because a substantial group of consumers would not substitute Dallas Love
Field (DAL) for DFW. The reasons why consumers choose not to use alternative airports
are relatively straightforward. Traveling to more remote airports may be more
inconvenient and costly, some routes may involve the inconvenience of one or two stops,

*" The combined shares based on passenger-miles at various hubs are: JFK (25 percent), LGA (30 percent),
PHL (almost 60 percent), DCA (over 40 percent), CLT (over 90 percent), MIA (almost 85 percent), LAX
(about 30 percent), PHX (about 50 percent), DFW (almost 90 percent), and ORD (about 45 percent). See
U.S. Department of Transportation, Bureau of Transportation Statistics, Air Carriers: T-100 Domestic
Market (U.S. Carriers), available at
http://www.transtats.bts.gov/DL_SelectFields.asp?Table_ID=259&DB_Short_Name=Air%20Carriers.
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and the timing of flights may be less frequent.

However, the DOJ typically considers the feasibility of consumer switching in cities with
multiple airports. If switching is more likely, then markets might be defined more broadly
as city-pairs, potentially containing more suppliers, and exhibiting lower concentration.
Several hub airports that could be affected by the proposed merger (DFW, DCA, ORD,
MIA, and LGA) are located in cities where there are alternative airports.*® A brief review
of these alternative airports indicates somewhat limited substitution options for travellers.

For example, travellers going to or from the New York City area might use JFK or EWR.
JetBlue offers service from JFK that might provide some relief from potential post-
merger fare increases. On routes originating or terminating in Chicago, Washington D.C.,
Dallas, or Miami areas, travellers could avail themselves of service that Southwest or
LCCs offer at secondary airports Midway (MDW), Baltimore-Washington (BWI), Fort
Lauderdale (FLL), and DAL.

Any claim that service offered by rivals at alternative airports can effectively discipline
adverse post-merger effects on routes involving US Airways and American hubs,
however, should be tempered by a number of important considerations. First, not all
routes that could be affected by the US Airways-American merger are well-replicated by
other carriers at alternative airports in terms of flight frequency and other important
features.” Second, legacy competition cannot be relied upon to discipline post-merger
increases on affected routes. Empirical work, for example, shows that the estimated
effects of legacy competition are weak.”® Indeed, much of the competition on the airport-
pairs potentially affected by the proposed US Airways-American combination comes
from legacy rivals. Third, as consolidation has significantly narrowed the field of
competitors on airport-pair and city-pair routes, the probability of tacit coordination
between remaining carriers (even on city-pairs), increases.

Fourth, JetBlue has continued to focus on the leisure market in Florida and the Caribbean
and may not provide a particularly good substitute for business travelers who could be
adversely affected by a merger of US Airways and American. Fifth, Southwest has a
substantial presence at secondary airports such as MDW, BWI, and DAL where it could
potentially wield significant market power. Indeed, there is evidence that fare discipline

* Depending on timing and the scale of entry, it is also possible that potential entry by carriers could
change the competitive landscape in airport-pair and city-pair markets.

*’ Some routes originating or terminating at DFW cannot be replicated using DAL.

*% Jan K. Brueckner, Darin Lee, and Ethan Singer, dirline Competition and Domestic U.S. Airfares A
Comprehensive Reappraisal 48 (June 2010, revised May 2012), available at
http://www.socsci.uci.edu/~jkbrueck/price%20effects.pdf. Brueckner, at al note (at 29) that ““...our results
imply that mergers between legacy carriers that reduce such competition may tend to generate small
potential aggregate fare impacts as long as the overlap between the networks of the two carriers is limited.”
Presumably, if overlaps are not limited (as is likely the case in US Airways-American) then this conclusion
should be tempered accordingly.
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wanes a4 CCs (e.g.,Southwestgain market share atey secondargirports> Trading
one mormpoly routethat might beadversely affected bg US AirwaysAmerican merger
for anotherthatusesan alternative airport dominated Bputhwests unlikely to produce
fare decreases in the wake of the merger.

In sum, while there are a number of alternativpatsin cities withUS Airwaysand
Americanhubsthat might beaffected by the proposed merger, it is clear that they do not
all provide good substitutes or justify defining markets around city pairs, as opposed to
airpott-pairs. When consumers have lied choices in airports (even within the same
city), markets are typically smaller and more concentrated and the remaining carriers in
the market can exert more control over fares.

3. The Merger Increases the Probability of Adverse Unilateral or
Coordinated Effects

Fare increases following the DeHdorthwest andUnited-Continental mergers have
important implications for another legacy merger. Indeed, the fact pattern i@ a
Airways-American merger is similaiSubstantial competitiowould be eliminated on
important routes; there appear to loeited options facingconsumers seeking tvoid
postmerger price increasen cities with multiple airportsand bothUS Airways and
American tend to be higpriced rivals. The merger would create a dominamn fiwith a
substantial presence on a significant proportion of important aippartoutes.

One competitive concern is how the firm, acting unilater@lgne)postmerger, might

be able to exercise market poyweith adverse effects dares service,convenience, and
consumerchoice. As noted earlier, if consumers view the two carriers as close enough
substitutes such that sales from one of the merging parties would be diverted to the
merger partner enough to make a price increase profitable, therncerdéd result in
upward pricing pressure. Qoverlap routeswhere US Airwaysand American are the
dominant carrier® as is the case on a number of rouypesentially affected by the
mergerbdiversion of sales frodS Airwaysto American (or viceversa)is more likely.

The merger could also increase the risk of anticompetitive coordination. There are
relatively few competits on top routes. Aumberof factorscould facilitate explicit or

tacit collusion including hgh levels of price transparencyelatively homogeneous
productswithin fare classesand visible cost structures. It is therefpssible that the
proposed merger could facilitate anticompetitive coordination on fares, ancillary fees, or
capacity among the few carriers on routes affebjethe merger?

*1 See e.g.John Kwoka, Kevin Hearle, and Phillippe AlepBegmented Capetition in Airlines: The
Changing Roles of Los€ost and Legacy Carriers in Fare Determation, working paper, presented at 10th
Annual IIOC, Washington, DC (May 2012

2 For more on anticompetitive coordination involving airling=e, e.g.Several BorensteifRapid Price

Communication and Coordination: The Airline Publishing Cd€94) in THE ANTIRUST REVOLUTION
233 (John E. Kwoka Jr. and Lawrence J. White, eds., 2004).
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It is not obvious that LCCwould assuage concerns oatverse effects that could result
from aUS AirwaysAmerican mergerBased on our analysis of routes affected by the
DeltaNorthwest andUnited-Continentalmergers, LCCsnay have alimited ability to
induce price discipline among the legacy carriers that servéodulb routes. We note
that LCCs do not factoprominentlyon routesthat could beadversely affected byS
Airways-Americanand thatthe most important LCCSputhwest hasitself merged and
behavesmore like a legacy carrier.h@reson US AirwaysAmerican overlap routeare
concentratedargely among legacy carriers, lending some support tgptssibility that
potential fare increases could be significant.

4, The Merger Could Harm Smaller Communities

As a consequence of U.S. policies that have supported increased U.S. airline industry
consolidation, many midize communities have seen flight frequencies reduced,
equipment downgraded or service lost altogether. Scoraspairts are expected to lose
scheduled service in the immediate years ahead as well as attendant local and regional
economic benefits that flow from connectivity to the worldOs important business
centers? This developmentplaying out in real time, ised to U.S. public policy that
encourages domestic consolidation and fortlikeshub airports.

Evidence from the Deltdlorthwest andUnited-Continental mergers indicates that
merged carriers have adjusted capacities on overlap routes where they arantama
variety of ways. One is taride more traffic to large hubsyith thepossibleside effectof
starvingroutes involvingsmallercities. Similar fact patterns across these mergerdJand
Airways-Americanraisesthe possibility that smallercommuniies couldbe harmed by

the proposed merget.oss of consumer choicéhat forces consumers to use less
convenient connecting service or travel longer distances to other airports represent legally
cognizable adverse effects of a merer.

The practical imptation of the foregoing is that antitrust enforcers should regard with
skepticismany denials by the merging parties of future negative effects on many of the
markets served before tmeerger Moreover, in light of the potential harm tmaller
communities, airline mergers should not be given a OpassO on the basis of countervailing
Oouof-marketO befiies. In other words, any probablearm to smaller communities
resulting from théJS AirwaysAmerican merger he must be directly addressed.

>3 See, e.gBoyd Group Internationalir Service Challenges & Opportunities For US Airpdi2612),
available at
http://www.aviationplanning.com/Images/AirServicedtitiesFromBoydGrouplnternational.p&ee also
Will PhaseOut of RJs Doom Small Airports®l AIRPORTPoLICY NEwWS (July/August 2012)available at
http://reason.org/news/show/airpgulicy-andsecuritynews81.

> For further discussiorsee, e.g.Robet H. LandeandNeil W. Averitt, Using the 'Consumer Choice'
Approach to Antitrust Law74 ANTITRUSTL. J.175 (2007.
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5. The SystemsCompetition Argument is Complex and Requires
Careful Scrutiny

One rationale for merger is to grow larger to match rivalsO size in the domestic and
international spheres. This rationale is part of the OsystemsO argument for consolidation,
the kernel of whih is that carriers that are national in scope should be about equal in size
in order to compete effectively. If a systems argument based solely on the need to have
equal size competitors were to hold sway, then successive mergers would lead to the Big
3, then the Big 2 carriers, while dimming the prospects for a continued k€Xence in

the industry. Br the systems argument to be compelling, a more robust rationale is
thereforenecessary to convince antitrust enforcers not to challenge an airline merger.

For example, for systems competition to be effective, carriers must be able to quickly
enter routes that provide comparable alternatives to the service provided within the
networks of rivalhub-andspoke and pointo-point or hybridsystems. This is Uikely to

be the case. dgacy hubandspoke systems feature dars that dominate certain hubs,
making entry by rivalsdifficult, particularly in cities or region without alternative
airports. Moreover, atry into markets where either the origin or degtorais nota hub

or a hubequivalent (e.g., a secondary airpibvéit provides a comparable alternative to a
hub) is less likely to enhance systeimased competitian

Finally, it is clear that consumers cannot easily switch between different airlieensyst

A number of factors have the effect of locking consumers into one carrier, including:
frequent flyer programs, brand loyalty, participation in esdaring and international
alliances, and location relative to airlines huBsensolidationhas arguablyexacerbated

this consumer lockn effect over time.The equakize competitor argument as a
justification for mergershould thereforeaccount for the fact that constraints on the
consumer side limit rivalry between systems.

6. The Proposd Merger Could EnhanceMonopsony Power

Consolidation in the domestic industry has produced tlarge airline systemsrom six
airlines in four yea®time (Delta, United Continentaland Southwest The proposed
merger ofuUS Airwaysand American wuld eliminate yet anther airline to produce four
megacarrier systems Another merger of major carrieskiould begin toaise questions
as described in thBUIDELINES, about the effect of the transactiontbe carriersO buying
market powerThe proposed)S AirwaysAmericanmerger raiseswo potential sources
of concern.

One monopsony issuetisat amergedUS AirwaysAmerican,as the largest carrién the
U.S., could wield significantly more buyer power than eadrrier does independently.
As a result, the merger could as the GUIDELINES describeb reduce the number of
Oattractive outlets for their [suppliersO] goods or servicéstlihes are significant
purchasers of goods and services fgetiers in complementary markets. These suppliers

> GUIDELINES, supranote 7, at al12.
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include travel agencies, dvel manageent companies, airportslistribution systems,
parts suppliersandcaterersSuch suppliers are far less powerful and dispersed relative to
the airline buyers with which they do businesas a result, theyack the bargaining
powernecessaryabalance théuyer power potentiallgxercised by the merged carrier.
The merger couldherefore resulin suppliers being squeezed bglowcompetitive
prices paid for their goods and services.

A second source of concern surrounding monopsony powateseto the role obJS
Airways and American in global airline alliancese@&usaJS Airwaysand American are
currently in different global alliazes, and one carrier auld switch alliance membership,

an important byproduct of the merger ould be a reconfjuration of the international
allianceslandscape Given AmericanOs protracted and controversial efforts to obtain
antitrust immunity foiits participation inthe aneworld allianceijt is more probablehat

US Airwayswould defectfrom the Star alliance t@in oneworld.

Global antitrust immunizedairline alliances are alreadyowerful buying groug that
exert market power over various suppliefhe merger olUS Airwaysand American
(conformed withinone alliancg could produce alarger oneworld alliance vis-"-vis a
more disparate set of supplie&milar to theargument regarding the mergiogrriers
themselvesthe monopsony concerim the global alliance contexrises because the
merged carriecould create a more powerful oneworld alliance groupdsu&n antitrust
investigation into the proposed mergerlds Airwaysand Amercan should frame the
guestion of howhe proposed mergeould affectthe incentive and ability of the larger
oneworld alliance toadversely affect prices paid to the ieais alliance suppliers by
driving thembelow competitive levels.

The likelihood of monopsony ffects that mightresult from the proposed merges
difficult to predict without information from the suppliers whitemselvesio business
with theairlines and withglobal airline alliancesSpecifically, it will be importanfor the
DOJto understandhow suppliersBargaining powecould beaffected by a&ombinedUS
Airways-American andh larger and potentially mopowerfulonevorld alliance

7. The Proposed MergerCould Exacerbatean Existing Lack of
Ancillary Service FeeTransparency

Price transparency is vitally important for the competitive process to function préperly.
However, he latest round of dine industry consolidation haseen accompaed by
carriers aggressively unbundling their produgisg., checked baggage, advance
boarding preferred seatingetc.)and charging fees for services previously included and
paid for by consumers in the price of their tick&thile unbundling is genaly pro-
competitive, it is unlikely to be beneficial without transparency in pricesshgpically
intended to accompanit. Indeed, airlines have been increasingly ablevithout

¢ We note that price transparency is also essential for antitrust enforcers to accurately dxaluate t
competitive effects of mergers and condbased issues. This ranges from defining relevant markets to
determining a mergerOs effect on quality and choice.
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competitive repercussions — to ignore the demand for ancillary fee data even from their
largest, most sophisticated customers.”’ Moreover, airlines have inadequately responded
to the concerns of Congress and the DOT over lack of transparency and purchasability of
ancillary fees.™

The obvious struggle within the domestic airline industry over unbundling and price
transparency is a conflict that presents an important “cross-over” issue between consumer
protection and antitrust. For example, in eschewing true price transparency, airlines
increasingly mask the all-in price of air travel, with two major adverse effects. First, lack
of price transparency prevents consumers from efficient comparison-shopping of air
travel offerings across multiple airlines — a hallmark of U.S. airline industry deregulation.
A second consequence of the deterioration in price disclosure is that ancillary fees go
largely undisciplined by market forces. Likewise, base fares are today not exposed to the
full discipline of the marketplace and represent unreliable comparative benchmarks for
consumers and regulators alike because some fares contain specific services that others
do not. Arguably, to the extent that airlines are in a commodity business, it is to their
advantage to attempt to differentiate themselves by making meaningful price
comparisons difficult.

The question for an antitrust investigation of a proposed merger of US Airways and
American is whether the combination could dampen the merged carriers’ incentive to
disclose ancillary fee information to consumers. If so, such an adverse outcome could
represent a cognizable adverse effect of the merger. Arguably, as airlines have grown
larger and more powerful relative to consumers through consolidation, carriers have
increasingly been able to refuse to provide consumers with so-called ancillary services
and associated fees information. This supports the notion that rivalry creates incentives
for sellers to fully inform consumers about the pricing, quality, and availability of their
products. A loss of competition through merger therefore diminishes those incentives,
particularly in cases such as US Airways-American where the combination results in
extremely high levels of concentration.

It will be important for the DOJ to determine if and how a merger of US Airways and
American — a transaction that would create the largest airline in the U.S. — could alter the
ability and incentive for the merged carrier to disclose ancillary fee information
differently than before the merger. The mechanism for this may be that with fewer
players in the market, the need for sellers to reach agreement on matters such as how to
deal with baggage fees is minimized because it can be handled by the airlines “tacitly.”
Curbing or preventing such behavior is one of the major purposes of the antitrust laws,
particularly merger control.

In light of the fact that the industry has long-opposed efforts to require fuller disclosure,

>"U.S. DOT Needs To Evaluate Airline Industry Consolidation: Is Proposed US Airways — American
Airlines Merger Cause For Concern? BUSINESSTRAVELCOALITION.COM, April 22, 2012, availableat
http://businesstravelcoalition.com/press-room/2012/april-22---us-dot-needs-to.html.

58 .
The same is true for concerns over extended tarmac delays.
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the benchmark for a forward-looking analysis of how a US Airways-American
combination affects information disclosure should be the DOT’s statutory authority to
remedy unfair and deceptive practices in air transport.” For example, the merger may
increase the leverage the airline might have over the DOT or expose weaknesses in
policing and enforcing conduct regarding fee information disclosure under the regulatory
statute. If so, then there may well be a role for antitrust to play in remedying adverse
effects relating to ancillary fee disclosure in the merger proceeding.

V. Conclusions

The proposed merger of US Airways and American ideally presents the opportunity for
antitrust enforcers to consider the implications of similar fact patterns and parallels with
previous legacy combinations. Moreover, the proposed transaction should be viewed with
an eye to the critical transformation such a transaction could impose on the domestic
airline industry and its consumers. Four large airline systems and a small and dwindling
fringe of LCCs and regional airlines would populate the industry. While the analysis
discussed in this White Paper is by no means conclusive of the likely effects of the
proposed transaction, it may serve to frame several key issues that deserve attention in an
antitrust investigation and more broadly by aviation policymakers.

- In light of the potential for adverse affects indicated by our brief analysis of the
proposed merger, the burden remains with the merging parties to show that their
transaction would not substantially lessen competition and harm consumers. Based
on an analysis of overlap routes that demonstrate high levels of merger-induced and
post-merger concentration, the proposed merger of US Airways and American could
potentially substantially lessen competition. Coupled with clear warning signs from
previous legacy mergers regarding post-merger fares and service to smaller
communities, there appears to be enough smoke surrounding the proposed merger to
indicate a potential fire. The merging parties therefore bear a heavy burden in
demonstrating that their merger would not be harmful to competition and consumers.

- Efficiencies claims should be viewed skeptically by antitrust enforcement. Three
major factors should give the DOJ significant pause in relying on any efficiency
claims for approving the proposed merger of US Airways and American. One is the
diminishing likelihood of realizing typical efficiencies as networks become larger.
Another is a growing body of evidence surrounding costly and unexpected integration
problems in past mergers. Finally, as the analysis of Delta-Northwest and United-
Continental makes clear, post-merger capacity adjustments can have a range of
positive and negative effects that may be extraordinarily difficult to disaggregate and
categorize as costs or benefits at the time a merger is reviewed. Collectively, these
factors highlight the need to treat efficiency claims with skepticism, particularly in
large mergers.

- LCCs cannot be relied upon to save the day for legacy mergers that present sizable

%9 Federal preemption strips airline industry consumers of FTC protections as well as virtually all state
remedies under consumer protection laws.
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competitive issues. The dwindling stock of LCCs and their exposure as potential
takeover targets — particularly in light of the Southwest-AirTran merger — makes them
increasingly unreliable as a source of competitive discipline in the industry. Pre- to
post-merger fare increases on Delta-Northwest and United-Continental routes
highlight the challenges that smaller, lower-cost rivals face on hub-to-hub routes
dominated by legacy carriers. Increasingly concentrated hubs resulting from previous
legacy mergers raise further barriers to LCC entry that could potentially discipline
adverse effects.

Airline merger review should consider the adverse effects of merger-related service
cutbacks to smaller communities. Choice and availability are important variables in
the antitrust analysis of transportation networks, since consumers have limited
flexibility over the points at which they enter (and exit) the network. The sacrifice of
service to smaller domestic communities in the name of driving traffic to larger hubs
that serves to improve the global competitiveness of domestic airlines is a lose-lose
situation for many American consumers.

Any argument that the proposed merger is necessary to create a larger system to
effectively compete with the existing three systems is fundamentally flawed. For a
systems arguments to be persuasive enough to justify antitrust approval, far more than
the “equal size competitor” rationale would be necessary. Proponents of this rationale
ideally need to demonstrate to antitrust enforcers how roughly equal size systems
provide effective competition in the face of network differences, entry barriers, and
consumer switching constraints.

Competitive issues related to slot transfers at New York La Guardia airport and
Washington D.C. Reagan National airport should be resolved in this proceeding.
The recent swapping of slots between US Airways and Delta at LGA and DCA would
enhance US Airways’ market share at DCA, a slot-controlled airport that would be
affected by the proposed US Airways-American merger. Should the DOJ seek to
negotiate a settlement with the merging parties, divestitures or other remedies
involving the slot transfers — which materially affect the competitive landscape at
DCA — might be sought as part of the merger transaction.

The proposed merger raises competition issues that may require remedies that are
broader than divestitures or carve-outs. Evidence from previous large mergers
emphasizes that smaller communities, including small and mid-size cities, may have
been harmed by post-merger capacity adjustments. Such communities should
therefore be protected from the anticipated loss of hub services and degradation of
service from a US Airways-American merger. One approach, for example, could be a
multi-year moratorium on reductions in the number of seats and flights on routes
involving major hub airports.

Policies to promote LCCs and to ease participation by foreign airlines in domestic

air travel are needed. As consolidation places more pressure on the dwindling stock
of LCCs to discipline merger-related fare increases, it is clear that some policy is
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needed to promote the role o€Cs in providing options to consumers for bypassing
large legacy networks and putting some potential limits on their domifiance.
Likewise, policies to ease participation by foreign airlines in domestic marteks
increase competition.

- Short of movingto block the merger, the traditional remedies available to antitrust
enforcers to fix a problematic airline merger may be inadequate in lightertain
competitive problems raised ByS AirwaysAmerican. In the event that the DOJ
does haveoncerns ovemonopsony and ancillary fee disclosisguesn the context
of the proposed mergdixing them may test the effectiveness of traditional structural
and behaioral antitrust remedies. Policymakers may therefaant b consider
additional fixesb including legislative and regulatorgpproachesFor example,
addressinghte imbalance in market power betwehg increasingly powerfuglobal
alliances andnore atomistic collection ofesvice providersnay be better addressed
through amendments to the Natiohalbor Relations Act to expressly permit travel
agents to engage in collective bargaining with airlines. In order to address price
transparencyproblems resulting froman imbalance in market power between the
airlines and consumers, policymakers might abeisithe efficacy of a minimum set

of national consumer protections, enforceable at the state level, to protect consumers

while avoiding burdening airlines with a patchwork of consumer laws. The DOT
might consider promulgating a new rule that would reqaiines to provide

ancillary fee data in a transparent and salable format in any channel they choose to

sell their base fares such that consumers may efficiently compapzifalofferings
from multiple airlines on an appks-apples basis.

0 Empirical economic analysis indicates that historically, LCCs have exercised significant competitive
disciplineba role thapresumably is worthwhile preserving for the benefit of competition and consumers.
See, e.g., Brueckner, et aljpranote 50 and Kwoka, et adupranote 51.
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RESOLUTION 787

ENHANCED AIRLINE DISTRIBUTION
(new)

PSC(34)787 Expiry: Indefinite
Type: B

RESOLVED that,

Members and/or systems providers may, for online or interline carriage, provide
capability to offer a wide selection of their products and services to their customers
through a wide variety of distribution channels. Members and/or systems providers shall
apply the following procedures when distributing enhanced content through multiple
channels of distribution with their many partners.

OBJECTIVES
1. General

IATA standards and procedures allow airlines to better manage the distribution of their
range of products and services that they wish to provide in an effective way, irrespective
of the distribution channel. Enhanced standards are necessary to enable airlines to
move to a dynamic content distribution model. This model recognizes that airlines and
their customers need more real time dynamic interaction between all parties: airlines,
distributors and travel agents so they can offer an intelligent response for all products
based on who is asking. Acknowledging that a management group is required to
oversee the development of new passenger distribution processes and standards, a
Passenger Distribution Management Group is established in accordance with the
provisions as published in Attachment OAO.

1.1  Scope

This resolution recognizes that a standard process is required for airlines to create their
own product offer within their own systems (i.e. assemble fares, schedules and
availability - all in one transaction) which will be provided directly by and owned by the
airline. This will enable more agile pricing and more personalized offerings. In this way,
all product offers (including ancillaries) will be available for distribution through all
channels that an airline wishes to sell them through. In this regard, this IATA standard
will enable the creation of a Dynamic Airline Shopping engine Application Programme
Interface (DAS API) based on IATA XML messages. The focus of this resolution will
describe the main business processes that are required to support it.
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Distribution Capability Landscape
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The diagram above represents the Distribution Capability landscape that will provide an
interactive exchange based on knowing who is making the request irrespective of the
distribution channel being used. This may involve, but not be limited to requests from
passengers, agents, interline partners, and other distribution channel providers who
may provide solutions to their own subscribers. Requests shall be sent using industry
standard messages from the distribution channel provider to the airlineOs dynamic
shopping engine. Airlines will determine what product offer to return in the response
based on attributes that have been sent in the request. Solution providers shall be
capable of providing interactive messaging to an airlineOs DAS API in accordance with
industry standard messaging.

1.2  Key Principles
1.2.1 Business and technical standards shall enable airlines to distribute products

across all channels and allow airlines to independently offer dynamic shopping/pricing
through any channel.
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1.2.2 Underlying messaging standards will use modern messaging technology (e.g.
XML) as the most suitable and readily available messaging standard to support
technologies. PADIS message standards shall be used for the transmission of data.
Development of messaging standards shall be in accordance with the provisions of
Resolution 783.

1.2.3. Such standards shall enable any third party (approved) channel to access airline
content directly from the carrier.

1.2.4 With due consideration for established business processes, procedures and
current system functionality, there should be no constraints driven by any requirement
for backwards compatibility. Airlines may wish to establish a roadmap for migration
showing justification for backwards compatibility only if there is a defined business
need.

1.2.5 Enhanced Airline Distribution shall:

1.2.5.1 allow individual carriers to determine its own prices and the nature of those
products offered, depending on who the requestor is and what they are requesting. This
will require authentication and the provision of historical data based on previous
transactions,

1.2.5.2 facilitate the implementation of a Oshopping basketO capability concept allowing
for the consumer to add or remove items from their basket as they choose. Each of
these choices can trigger a OrepricingO of the offer(s) provided by the airline,

1.2.5.3 support distribution of new products as well as changes and amendments of
existing orders,

1.2.5.4 facilitate a transparent display of products being offered and enable comparison
among different products, benefiting the consumer,

1.2.5.6 ensure authentication requests for product or services include all applicable IDs,
such as IATA number, passengers Frequent Flyer number, valid email address or any
other acceptable form of identification that is flexible to the individual carrier.

1.2.6 All data will be distributed across all channels, subject to the terms and conditions
determined by the airline distributing the content.

1.2.7 This distribution model assumes that each airline distributing its individual
products and services is the owner of its own content.

1.2.8 Product attributes structure should be standardized to facilitate consistent display
of the product offer on third party web sites.

1.2.9 Any cost attributable to this new business model, from IT research development to
implementation/operation, will not be incumbent on Members who do not wish to adopt
it.
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2. DEFINITIONS
For the purpose of this resolution the following definitions will apply:

2.1 ANCILLARY SERVICES means anything outside of product attributes (optional or
discounted).

2.2 AUTHENTICATION means the process by which a system identifies an individual or
a business entity to make sure that the user or the business entity is who they claim to
be, based on attributes that are sent in a message.

2.3 DYNAMIC AIRLINE SHOPPING APPLICATION PROGRAMME INTERFACE (DAS
APIl) means a set of routines, protocols and tools for building software applications
capable of processing interactive messages from a requester to an airline rules engine.

2.4 EXTENSIBLE MARK-UP LANGUAGE (XML) means a simple, flexible mark-up
language which enables the exchange of a wide variety of data on the internet and
supports the implementation of a wide range of web services.

2.5 INTERMEDIARIES means any entity that has the capability to interface with an
airlineOs DAS API (e.g. metasearch engines, distribution channel IT solution providers,
travel agents including online agencies, travel management and corporate travel
companies, high street agencies, specialist agencies, tour and cruise line providers) and
interline partners making a booking request. !

2.6 PRODUCT ATTRIBUTES means what is bundled and included in the fare, e.g. flat
bed seat, in-flight entertainment, pre-reserved seating, meals etc.

2.7 PRODUCT OFFER means the response including product attributes and ancillary
services capable of being displayed in the requesting system.

2.8 RULES ENGINE means the repository of an airlineOs business rules capable of
receiving and responding to requests to provide a product offer.
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3. BUSINESS PROCESS DESCRIPTION

3.1. The Business Process Description comprises the following:

3.1.1 Authenticate and Shop Process Description

3.1.1.1 The authentication and shopping process is a dialogue that is generated from a
direct or indirect distribution channel to an airline rules engine via a DAS API to request
a product offer from a carrier and will allow such carrier to respond with the offer based
on the information received in the request. The request shall include but not be limited

to:

3.1.1.1.1 data to identify who is making the request where an intermediary is
present. Data may include, but not be limited to:

specific IATA number (generic numbers shall not be sent),
agentOgpseudo city code,

electronic reservations service provider number,
corporate or group identification,

type of trip (e.g. leisure or business).

3.1.1.1.2 data to identify on whose behalf the request is being made. Data may
include, but not be limited to:

Name/Age/Marital Status,

Contact Details,

Frequent Flyer Number or Profile number,
Customer Type (e.g. adult/child),

Travel History,

Nationality,

Shopping History,

Previously Purchased Services.

3.1.1.1.3 attributes data for what is requested. Data may include, but not be
limited to:

Point of Sale,

Travel Dates,

Origin and Destination,

Number of Passengers and passenger type,
Trip type (e.g. open, round trip, one way).
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3.1.1.2 Personal information that may be passed will be as bilaterally or multilaterally
agreed with due consideration for compliance with all government privacy laws.

3.1.1.3 Upon receipt of a request, the carrier shall respond with a product offer. The
offer should include but not be limited to:

unique request identifier,
a description of the product attributes,
a list of optional ancillaries for example,
bundle information,
name of optional ancillaries,
charges,
link if applicable,
discounts and special offers (optional),
product availability warnings (optional),
promotional codes and discounts (optional),
terms and conditions associated with the offer,
expiration of offer.

3.1.1.4 Multiple repetitions of this dialogue process shall be provided.
3.1.2 Order Process Description

The Order Process is a dialogue that is generated from a direct or indirect distribution
channel to an airline rules engine via a DAS API that will confirm the commitment to
purchase. This may also include payment information. The order process will provide
the carrier the opportunity to fulfill the transaction, create the booking record, issue the
document(s) and respond with confirmations.

3.1.2.1 The commitment to purchase data to enable the booking to be made may
include but not be limited to:

passenger details,
name,
! ! address,
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date of birth,

gender,

passenger profile information,
frequent traveler number,

special requests,

payment information if applicable.

3.1.2.2 upon receipt of an order, if payment information is not received, carriers shall
respond with either a request for payment or an option to hold the product offer either
with or without a fee.

3.1.2.3 upon receipt of payment data, carriers will create the reservations records and
issue the traffic documents (electronic tickets and/or electronic miscellaneous
documents as applicable) and respond with a confirmation. This confirmation should
include but not be limited to:

Ticketing Information and receipts in accordance with the provisions of
Resolutions 722f, 7229, 725f or 7259 as applicable,

Terms and Conditions of the offer,

Legal Notices.

3.1.2.4 Carriers, that have confirmed or requested interline space shall ensure that
reservations and ticketing data is communicated to their interline partners in accordance
with the provisions of standard industry messages published in AIRIMP-Passenger and
the UN EDIFACT and XML standards as published by IATA under the provisions of
Resolution 783.

3.1.3 Change Process Description

3.1.3.1 The Change Process is a dialogue that is generated from a direct or indirect
distribution channel to an airline rules engine via a DAS API that will request a
modification, addition, cancellation or refund to an existing confirmed order. The request
shall include data that enables a carrier to identify the original order. The request shall
also include authentication and attributes data as shown in 3.1.1.1.1 through 3.1.1.1.3.

3.1.3.2 Upon receipt of a change request, carriers may revise the product offer and
respond back to the requestor. Carriers shall respond based on the provisions of 3.1.1.3
or deny the change request.

3.1.3.3 Changes to interline bookings should be effected in accordance with the
provisions of paragraph 3.1.2.4.

3.1.3.4 Fulfillment of a revised order shall be in accordance with the provisions of 3.1.2.
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Attachment A

PASSENGER DISTRIBUTION MANAGEMENT GROUP

1. ESTABLISHMENT OF THE MANAGEMENT GROUP

A Passenger Distribution Management Group hereinafter referred to as the
Management Group is established for managing the development of passenger
distribution processes and standards as published in IATA Resolutions and
Recommended Practices, and the development of modern technology messaging
standards (e.g. XML) under the provisions of Resolution 783.

The Management Group shall report to the Joint A4A/IATA Passenger Services
Conference (JPSC) and shall consist of up to fifteen (15) members appointed by the
JPSC. The Management Group shall include representatives from airlines and shall be
able to invite other interested parties (e.g. IATA Strategic Partners and all other third
party industry stakeholders) as required from time to time to reflect the multi-stakeholder
nature of the passenger distribution process.

The JPSC will ensure that the membership is so constituted that adequate expertise is
maintained.

2. FUNCTIONS OF THE MANAGEMENT GROUP

The main functions of the Management Group are:

2.1 to review and approve proposed additions, changes and deletions to the key
principles of passenger distribution;

2.2  to manage the development of processes and standards;

2.3 to submit an annual report of its activities to the JPSC meeting;

2.4  to liaise closely with other A4A and IATA Committees impacting on passenger
distribution standards.

3. MEETINGS OF THE MANAGEMENT GROUP

3.1 The Management Group shall meet as required but not less than once per year.
A guorum shall consist of not less than one-third of the Management Group members.

3.2 The Management Group shall elect its own Chair-Person and Vice-Chairperson
from IATA and A4A member airlines.
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3.3 Any IATA or A4A Member who is not a member of the Management Group may
attend Management Group meetings and may vote on any issue except the nomination
of officers.

3.4  Decisions of the Management Group shall be by an 80% positive vote of the
IATA and A4A Members present at the meeting and entitled to vote. Abstentions do not
count in the voting.

3.5 The Management Group shall determine its own working procedures and may
establish sub-groups as it determines necessary.

4. AMENDMENT PROCEDURES

4.1 Proposals to amend the passenger distribution standards may be submitted by the
passenger distribution sub-groups, any A4A or IATA Member, or members of the IATA
Strategic Partners Program.

4.2 The Management Group shall consider all such proposals and shall act upon them
as follows:

4.2.1 Adopt the proposal if accepted by 80% of the IATA and A4A Members entitled to
vote on such proposals;

4.2.2 Reject the proposal;
4.2.3 Refer the proposal to the next Management Group meeting for further review;

4.2.4 If the proposal is in conflict with existing industry standards, refer the proposal to
the next meeting of the JPSC for further review and resolution.

4.3 All amendments agreed by the Management Group shall be circulated to all IATA
and A4A Members within thirty (30) days of the Management Group meeting.

4.4 In determination of its working procedures, the Management Group may utilize a
mail vote procedure to progress proposals to amend passenger distribution standards
between Management Group meetings. Utilization of the mail vote procedure is limited
to amendments of an urgent nature and which are requested by or supported by five (5)
or more Management Group members. Adoption of proposals using the mail vote
procedure will follow the above amendment procedures.

4.5 Amendments endorsed by the Management Group shall be forwarded to the JPSC
for final adoption.
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5. PASSENGER DISTRIBUTION IMPLEMENTATION MANUAL

Whilst developing and enhancing the resolutions and messaging standards for the
implementation of enhanced airline distribution it is acknowledged that there are a
number of items that, whilst not appropriate for inclusion in the resolution text, are
fundamental to obtaining a clear understanding of how enhanced passenger distribution
is implemented.

Further, given the variety of stakeholders, there is significant benefit in documenting
various aspects of the overall processes to promote a common understanding and
standardized approach to enhanced distribution implementation. Consequently the
Management Group shall oversee the development of a Passenger Distribution Manual
which provides clarifications and explanations of the functions related to Enhanced
Airline Distribution as well as guidelines and best practices in accordance with the
requirements as documented in this resolution.

5.1 The Passenger Distribution Implementation Manual shall contain:

An end-to-end Passenger Process,

A Passenger Process Toolbox covering the end-to-end process,
Recommended Practices,

Technical Specifications,

Implementation Guides,

Templates for Service Level Agreements.

KK KKK K

5.2 A new edition of the Passenger Distribution Implementation Manual shall be issued
as and when determined by the Management Group and in consultation with the
Secretariat.



